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The Purpose of Employment Law

The purpose of employment law is to “regulate the relationship between the employer and employee” Daniels (2019). It aims to provide legal protection to employers and their employees to ensure fairness on both sides by balancing the expectations of the job with the rights of the employee.  This balance is often contested as it was originally considered weighted in favour of the employee so new employment legislation has been introduced to try and rebalance power, one such change led to the introduction of the National Minimum Wage.  Further change is expected following the UK’s decision to leave the European Union (EU) as it is now free to repeal or amend any law as and when it wishes to.  

Employment Law Enforcement

Although politics plays a big part in employment law not all legislation is created as an Act of Parliament.  Common Law (or Case Law) is determined by judges ruling a case in court.  The hierarchy of the court system dealing with cases relating to employment law starts with the Employment Tribunal which is illustrated in the below diagram.
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In order to bring a claim to the Employment Tribunal, the claim needs to meet the qualifying period of 2 years (except for harassment, discrimination, breach of contract, breach of statutory rights & whistleblowing) and must be lodged within the required 3 month period from when the incident occurred, although in some instances a judge may consider whether a claim can still be heard if there are sufficient mitigating factors for the delay in submitting the claim, for example on grounds of technicality (Scannell V Ganymede Solutions Limited [2017] upheld).

There are exceptions to the 3 month rule given above and these are determined by the specific nature of the case (unfair dismissal for industrial action, redundancy payment and equal pay etc) which allows for a 6 month period from the key date.

The application will be first assessed to establish whether there is legitimate case to answer.  If there is not then the case cannot progress.

A conciliation service is provided by ACAS to try and resolve the dispute outside of the court system which can be beneficial to both parties given the amount of work and stress related to this.  It is also not in the public domain at this point which can help to protect the organisation’s reputation. A case worker will be appointed to work as an intermediary with both parties to try to come to an agreement.  

Where previous mediation has failed, a judge may consider judicial mediation as an option whereby an Employment judge would try to mediate for a resolution.

If no agreement can be found then the case would be listed to be heard at the Employment Tribunal where an Employment Judge will preside over the case and may be supported by two lay members, depending on the nature of the complaint.  The Employment Tribunal will send direction to both parties which typically provides the information needed to rule on a case.  If these are not met then this could result in the party being excluded from the hearing or the case being dismissed following the issue of an ‘unless order’  as in the case of Riniker (Riniker v City and Islington College Corporation [2010], dismissed)

The Employment Tribunal will consider all the evidence presented then retire in order to reach a verdict which will comprise who won the case and what remedy is required.  The options for remedy are:

· Reinstatement (where the employee has left the company)
· Re-engagement - re-employed in a different role
· Compensation -  this is in 2 parts: basic award & compensatory award	

If either party is dissatisfied with the outcome, two options are available:

· Reconsideration – to consider specific points
· To progress to an Employment Appeal Tribunal (EAT)

Progression can only be made to an EAT on a point of law, that the decision was ‘perverse’ or that there was a fundamental flaw in proceedings.

All appeals are subject to a preliminary hearing to determine whether there is a case to answer and provide further direction for the parties. It may be deemed appropriate to engage the services of the ACAS conciliation service once again.

Progression can continue in the same manner to the Court of Appeal and the Supreme Court, however, the judge is the ultimate decision-making and may deem it appropriate to take a case straight to a higher court depending on the case itself.  Where a challenge has been made to an initial decision at an Employment Tribunal, case law can be made to provide further litigation to the presiding judge.

Another court system available to consider cases for employment law is that of the County Court and High Court.  The time constraints for submission are far greater with the limitation period being set at 6 years. Only certain cases are permissible to be heard at the County Court, ie. breach of contract, discrimination and harassment.


Discrimination and Recruitment

Discrimination Law is now captured within the Equality Act 2010 which outlines the grounds on which discrimination can occur.  In addition to employees, potential employees are covered from discrimination against the protected characteristics and therefore need to be considered during the recruitment process to ensure the process is fair and lawful. 

These characteristics are:

· Age
· Disability – physical/mental impairment that substantially impacts on daily activity
· Gender Reassignment – before, during and after
· Marriage and Civil Partnership
· Pregnancy and Maternity
· Race – includes colour, nationality, ethnicity or national origin
· Religion, religious or philosophical belief
· Sex
· Sexual Orientation


The types of discrimination that can occur within the process are:  

· Direct – failure to offer a job to an applicant due to a protective characteristic
· Indirect – applying conditions to a job or any part of the recruitment process that creates a disadvantage
· Discrimination arising from disability – eg.setting a test which places the candidate at a disadvantage
· Failure to make reasonable adjustments – setting an unlevel playing field

There is a legal requirement for employers not to apply conditions and criteria to a job description that could discriminate against those applying and for reasonable adjustments to be made available wherever possible to ensure a fair process is conducted.  

It is also unlawful for an employer to instruct an agency to discriminate, either intentionally or unintentionally, both would be held accountable should this occur.  

However, positive action is allowed in order to address any under-representation of a disadvantaged group. For example, a police force needs to increase the number of female ethnic minorities to better reflect the demographics of the people served and conducts a recruitment campaign to recruit from this group.  Although as previously stated direct discrimination is unlawful, there are also occasions when a specific gender would be required due to the activities performed within that role ie, measuring women to establish clothe size (Etam plc v Rowan [1989], upheld).

Contracts of Employment

The contract of employment lays out the relationship of employment between employee and employer and can be either in written form or a verbal agreement. The terms of this agreement can either be expressed or implied terms.  Expressed terms are very specific and are laid out within the contract whereas implied terms have not been agreed but are implied through such things as collective agreements and recognised practice within the organisation or those determined by statute or the courts. For example, the expectation to be paid for the work undertaken as upheld in the case of Devonald v Rosser [1906]. 

Even if a contract is agreed by both parties but this breaches a statute then the affected party is eligible to claim, ie the agreed rate is below the National Minimum Wage.

A written statement is legally required within the first two months of starting employment which provides the basic information but can refer to staff terms and conditions policies and other information held within the organisation’s protocols. 

Although there are a number of tests that can be used to establish the employment relationship (control, organisation, ordinary person and economic reality test), the most frequently used test within the courts presently is the multiple test which looks at all aspects of the relationship (expressed and implied terms) and was proven by case law (Ready-Mixed Concrete v Minister of Pensions [1968].

The status of the ‘employee’ determines the level of commitment of the organisation with employees receiving the greatest protection and the self-employed receiving the basic statutory requirements.   The other status type is the ‘worker’  who receives benefits such as holiday pay, National Minimum Wage and breaks as outlined in the Working Time Regulations 1998.  The most recent successful challenge to employment status was of the Uber drivers who were initially considered as self-employed, however, the case was dismissed (Uber BV and others v Aslam and others [2019], dismissed) and was found in favour of the respondents on appeal at the Supreme Court.

Reorganisation within the workplace

Changing contracts

A contract of employment is unable to be changed unilaterally as it is a legal agreement between the employer and employee which therefore requires consultation prior to any changes being made.  The length of consultation and whether a representative is required depends on the number involved in the change.  This detail is provided in the table below:


	Consultation to vary contract

	Number of employees affected
	Representation required?
	Length of consultation

	<20
	No
	No Minimum 

	20-99
	Yes
	Minimum 30 Days

	100+ 
	Yes
	Minimum 45 Days




It is hoped that the consultation results in agreement to the change, however, if the employee fails to agree yet works in accordance with the changes for a significant period of time, it can be reasonably assumed that they have agreed to the changes.

If no agreement is achieved the employer could terminate the contract on the grounds that ‘some other substantial reason’ requires the new terms to be imposed.  It would be beneficial to the employer to try and negotiate with the representative to come to an agreement by addressing all of the issues raised within a reasonable timeframe, as there would be a significant risk of unfair or constructive dismissal being brought against the employer.  


Redundancy Law

The section of Employment Rights Act 1996 which determines when redundancy is a legitimate reason for dismissal is section 139(1) states ‘employees are regarded as redundant if their dismissals are attributed, primarily or in part to any of three reasons’ (Great Britain. Employment Rights Act 1996).  These reasons are:

· The employer has ceased or plans to cease to carry on the business for the purpose of which the employee was employed
· The employer has ceased or plans to cease to carry on the business in the place for which the employee was employed
· The requirement for the employer to carry on the business or place of business in which the employee was employed has or is expected to cease or diminish


Consultation is a requirement to ensure redundancy is lawful and the timeframes/representation set out for redundancy reflect those set out in the table in the previous section.  This consultation needs to be meaningful and supporting documentation must be provided in a timely manner to facilitate this.  The documentation must include how those identified for redundancy will be selected. 
Careful consideration needs to be given to both the selection pool and method of selection to ensure the process is fair and objective.

Once the individuals have been identified for redundancy, further consultation is required to notify the individual of the decision and to address any issues that may be raised. When a decision has been made in favour of redundancy, the individual has a right of appeal.  An employee is entitled to a statutory redundancy payment if they have been in continuous employment for two years. An alternative to redundancy would be to offer suitable alternative employment.  If the employee unjustifiably refuses this then they lose their entitlement to redundancy payment.


Business Transfers

Employees who work for an organisation which is transferred to a new owner are protected under the Transfer of Undertakings (Protection of Employment) Regulations 2006, otherwise known as TUPE.  This protects their contractual rights and recognises continuity of service and existing contract of employment, ensuring all rights are maintained.

Dismissal or contractual changes cannot be made even after a period of time if these relate to the transfer, unless there is an economic, technical or organisational (ETO) reason for the change which was further clarified by the 2014 regulations by adding ‘entailing changes in the workforce’ (Great Britain. The Collective Redundancies and Transfer of Undertakings (Protection of Employment) (Amendment) Regulations 2014).  These changes include changes to the place in which the employee is employed or to undertake work of a specific nature.  

An agreement, known as a collective agreement, can be made between management and a recognised trade union  following a bargaining process, however, provisions within this agreement will not transfer if they come into effect after the transfer has taken place and the new employer has not been involved in the negotiations.  This was added to the 2014 regulations along with the proviso to change a collective agreement after one year following the transfer, as long as the provisions are not less favourable as a whole to the employees concerned.

Although pension schemes do not transfer, the requirement for an employer to continue to pay into a non-occupational scheme does.

The definition of a transfer has been made clearer through the 2006 TUPE Regulations which highlights two types of transfer.  These are where 1) an economic entity retains it’s own identity and 2) a change of service provision i) transferring from one person/contractor to another on the client’s behalf ii) the company decides to provide that particular service itself which previously was undertaken by a contractor.

As with other changes within the workplace, consultation is required as with the sharing of information to ensure that a fair and transparent process is enacted.

Statutory Rights

As part of the Employment Rights Act 1996 all workers have a right to receive payment of wages for work undertaken as well as the right to an itemised pay statement either before or at the same time that payment is made.  They also have a right to only have authorised deductions being taken from their pay, typically those authorised by statute (PAYE and NIC) or those as agreed via contract or direct consent from the employee.  

The National Minimum Wage Act 1998 ‘sets out the legal framework for the national minimum wage in the United Kingdom’ (Great Britain. The National Minimum Age Act 1998), in order that there is a contractual right to receive a minimum wage, according to the appropriate age groups.  This is not to be confused with the National Living Wage which employers are encouraged to sign up to but is purely voluntary as this wage is higher.

In addition to payment for work undertaken, all employers are required to pay Statutory Sick Pay (SSP) for those who are sick for 4 days or more for a maximum of 28 weeks in a 12 month period providing they earn at least the lower earnings limit (limit set when NIC contribution is applicable) and meet the qualifying period of continuous employment.

The Working Time Regulations 1998 were introduced to protect the safety of workers by ensuring they received the minimum level of holidays and rest breaks, and by working reasonable hours, although there are some exclusions ie doctors in training, armed forces, the police, all forms of transport and workers at sea.  

These regulations entitle a worker to 5.6 weeks paid leave each year which equates to 28 days, including public holidays.  They are also entitled to be paid for the leave should this not be taken.  If their pay is variable the average of the last 12 weeks’ pay is taken to calculate the amount due. 

The conditions contained within  the regulations vary according to different age groups which is illustrated in the table below:


	Age Group
	Adults
	<18s
	15-16s
	13-14

	Total working hours per week
	48 hrs unless opt-out
	40 hrs max
	35 hrs max
	25 hrs max

	Weekday/Saturday
	N/A
	8 hrs max
	8 hrs max
	5 hrs max

	Sunday
	N/A
	8 hrs max
	2 hrs max
	2,hrs max

	Breaks
	> 6 hrs =  minimum 
20 minutes 
	>4.5 hrs = minimum 
30 minutes
	>4.5 hrs = minimum 
30 minutes
	>4.5 hrs = minimum 
30 minutes

	Rest
	11 hrs in 24 hrs
	12 hrs in 24 hrs
	12 hrs in 24 hrs
	12 hrs in 24 hrs

	Uninterrupted rest
	24 hrs every 7 days
	24 hrs every 7 days
	24 hrs every 7 days
	24 hrs every 7 days




Family Friendly Statutory Rights

There are other statutory rights which focus more on the family friendly employment rights which include Maternity, Paternity, Adoption, Parental and Dependants leave.

Provision is made for women to take time out of work to have children whilst still protecting their position within the company.  Although there is a qualifying period of 26 weeks to receive the full benefit, maternity leave and pay is available to all women.  This allows women to attend anti-natal appointments, protects their unborn baby at work and provides sufficient time to remain at home following the birth. 

Paternity leave also provides for attendance at anti-natal appointments, however, this is limited to 2 appointments and is unpaid.  A husband, partner or father of the baby is allowed to take 2 weeks paid paternity leave following the birth of the baby.

Adoption leave mirrors that of maternity leave with the only differences being no qualifying period and pre-adoption appointments being limited to 5. The equivalent of paternity leave remains the same. 

With both maternity and adoption leave, Shared Parental leave allows for the each couple to swap and therefore share the leave associated with caring for their child, as long as this is continuous.  If a break exists then the employer has a right to refuse.

Parental leave provides for a total of 18 weeks for each child which equates to one week a year per child until their 18th birthday, however, a maximum of 4 weeks each year can be taken.  Suitable notice needs to be given prior to the leave being taken which needs to be specifically used for the purposes of childcare.  Parental leave is unpaid.

The last type of family friendly leave is Dependants leave which is available to deal with issues that arise in relation to a dependant.  A dependant is classified as a husband, wife, partner, parent, child, or someone living in the same household.  This leave is again unpaid. 

Further information is provided in the table in Appendix A

Health and Safety Law

The Health and Safey at Work Act (HASAWA) 1974 sets out the responsibilities of both employer and employee and the various forms of enforcement.

Responsibilities of the employer include ensuring that all plant and equipment is safe to use and the premises in which the employees work is a safe environment, along with competency of fellow employees to work in a safe way.

There are also responsibilities for the employee which is captured within Section 7 of the HASAWA which ‘requires  employees to take reasonable care for the health and safety of themselves and others’ and to engage with the employer to ensure that the health and safety requirements are met.

An employer also has a duty of care to protect the health of their employees, especially in terms of trying to reduce the level of work-related stress, particularly if this is foreseeable as failing to act is likely to lead to negligence should anything happen to the employee’s state of health as proven in the case of Sutherland v Hatton and other cases (2002) , upheld, when it was overturned in the House of Lords (2004) as Barber, a teacher, had given his employer sufficient indication that he was struggling.  He was awarded over £101,000. (Barber v Somerset County Council [2004], upheld).

Breaches of HASAWA can result in criminal action being taken which could lead to a fine or imprisonment with corporate manslaughter (introduced in 2008) being brought against individuals within management. 

Equality and Diversity

The key legislation that supports equality and diversity in the workplace is the Equality Act 2010 which brought together 9 major pieces of legislation, such as the Sex Discrimination Act 1975 and the Race Relations Act 1976 and more than100 pieces of smaller legislation which has made discrimination legislation much more straightforward than before.

This Act provides protection for employees, workers, job applicants and former employees against discrimination from any of the 9 protected characteristics which have been listed in the Recruitment section of this paper. 

The types of discrimination was also outlined, however, this focused on the types likely to be encountered in the recruitment process.  The full list of types are therefore listed below:

· Direct discrimination – being treated less favourably than someone else
· Associative discrimination – being treated less favourably because of the association with someone who has a protected characteristic
· Perceptive discrimination – being treated less favourably due to a perception that they have a protected characteristic
· Indirect discrimination – a provision, criterion or practice (PCP) puts an individual/group at a disadvantage and cannot show proportionality to achieve a legitimate aim
· Harassment – unwanted conducted related to a protected characteristic which violates the individual’s dignity or creates an unpleasant environment
· Victimisation – being treated unfairly because you made a complaint or have thought you had made a complaint related to a protected characteristic
· Discrimination arising from disability – being treated unfairly because of something that has occurred as a consequence of their disability
· Failure to make reasonable adjustments – where a PCP puts a disabled person at a distinct disadvantage


Implied Duties

The concept of implied duties in relation to the management of employees at work involves standards of practice that can be expected from any employer and include the most obvious of paying a wage, providing work and taking care when providing a reference to ensure all the information is correct.  This also includes taking reasonable care for the health and safety of employees, as previously stated above, and to take care to prevent damage to the relationship of trust and confidence between the employer and employee by respecting the privacy of the employee, and dealing with reports of bullying and grievances in an efficient manner.  

There are also responsibilities on the employee, outside of the terms of their written contract, which the employer would expect from each employee.  These would include things such as obeying and co-operating with their employer whilst carrying out their duties to the best of their abilities with care and attention and remaining loyal to the employer which helps to support the relationship of trust and confidence.   


Unfair Dismissal

The Employment Rights Act 1996 Section 94 provides the protection for employees not to be unfairly dismissed.  Although there are potentially 5 reasons where an employee can be fairly dismissed (capability, conduct, redundancy, statutory ban and some other substantial reason) will look in greater detail at the following:

Capability

Capability or qualification is described as ‘a skill, aptitude, health or any other physical or mental quality’ (Great Britain. The Employment Rights Act 1996) Qualifications are considered academic, technical or professional which are relevant to the post in which the individual is employed.  It is the employer’s responsibility to ensure the employee understands the requirement of the job, identifies any training needs and highlights the likely action required if the employee fails to meet the standard set.

If the employee fails to meet the standard, the employer has a responsibility to ensure the individual is provided with as much support as possible to bring them up to the level required before any disciplinary action is considered.  

If a question over capability arises due to ill health, consideration must be given to the nature of the illness, the length of absence and the likely impact that this would have on the organisation. Fortunately a number of factors have been provided following a case for dismissal on the grounds of long- term sickness (BS v Dundee City Council [2013]. upheld) to ensure the dismissal is fair.  These are:

· Would a reasonable employer have waited/ is able to wait longer before dismissal?
· Has the employee been consulted and their views considered?
· Have the opinions been balanced with that of the medical practitioner and the medical condition sufficiently understood, especially in terms of prognosis?

Misconduct

There are two levels to misconduct with gross misconduct being the most serious offence and will often include theft, assault, falsifying of documents and vandalism.  This requires no notice or warnings as the offences are so severe. 

Misconduct, however, is less serious and is usually dealt with by the way of warnings to allow for improvement in behaviour. This may include improper use of language, poor time-keeping or appearance. 

An employer has to demonstrate that it has acted reasonably in reaching the decision to dismiss, which means they need a reasonable belief that the act of misconduct has occurred and a reasonable investigation has taken place, otherwise referred to as acting within the range of reasonable responses.  This level is not the same as that of a criminal investigation.

It is important to carry out all necessary investigations without delay to establish the facts in the case and to inform the employee of the problem in writing to allow them to prepare properly for an disciplinary meeting.  There is a statutory duty to allow the employee to be accompanied to any disciplinary meeting that could result in a warning or any other disciplinary action being taken.  There should also be the opportunity to appeal any decision made.

Grievance

There is no requirement for an employee to raise a grievance prior to making a claim with the Employment Tribunal, however, ‘disciplinary and grievance issues should always seek to be resolved in the workplace’ (ACAS, 2020).

If a grievance is raised then a meeting should be held to discuss the complaint and the resolutions that the employee may have.  The employee should be given the opportunity to be accompanied. 

It is important to carry out any investigation that is deemed appropriate as soon after the grievance has been made and should be carried out by an independent party.  A decision should then be made on the appropriate course of action.  

There should be an opportunity for the employee to take the grievance further if not resolved to their satisfaction  If the grievance forms part of a disciplinary process then this should be postponed until the grievance has been resolved.






Appendix A

Table containing details for Family Friendly Employment Rights

	
	Leave
	Length
	Conditions
	Pay

	Maternity 
	Compulsory Maternity Leave
	2 weeks
(forms part of OML)
	Obligated to take the 2 weeks

Able to attend anti-natal appointments on full pay 
	Must advise employer 15 weeks before Expected Week of Confinement (EWC)
Entitled to 10 ‘Keeping in Touch’ KIT days
	Statutory Maternity Pay (SMP) is payable for 39 weeks (provided continuous service of 26 weeks)

	
	Ordinary Maternity Leave (OML)
	26 weeks

	Entitlement regardless to length of service
	Cannot commence before the 11th week of EWC
	SMP is 90% of average weekly earnings for first 6 weeks

	
	Additional Maternity Leave (AML)
	26 weeks
	Maximum Maternity leave is 52 weeks

Annual Leave continues to accrue
	No notice is required to return if returning immediately after AML

8 weeks’ notice if this differs
	Then *£151.97 or 90% of the average weekly earnings (whichever is lower) for the next 33 weeks


	Paternity
	Paternity Leave
	2 weeks 
	Able to take 1 or 2 weeks

Able to attend up to 2 anti-natal appointments on unpaid leave providing these do not exceed 6.5 hours
	Father of the child and husband/partner of the child’s mother
	Statutory Paternity Pay = £151.97 or 90% of the average weekly earnings (whichever is lower) for 2 weeks

	Adoption
	Ordinary Adoption Leave (OAL) – mirrors Maternity Leave
	26 weeks
	Either parent can opt to take the leave (but not both)

Can be taken up to 14 days before placement but must be taken no later than the day of placement
	No qualifying period

5 appointments can be attended in relation to the adoption on full pay prior to this taking place by the parent taking OAL

2 appointments can be attended by the parent not applying for OAL on unpaid leave
	SMP is 90% of average weekly earnings for first 6 weeks

Then £151.97 or 90% of the average weekly earnings (whichever is lower) for the next 33 weeks


	
	Additional Adoption Leave (AAL)
	26 weeks
	
	Entitled to 10 KIT days
	

	Shared Parental Leave
	Qualifying period of 26 weeks continuous service
	Entitled to opt to share the SML with child’s parent to provide the care
	Continuous leave is an entitlement

Any breaks in leave would classify the leave as Discontinuous Leave.  This can be refused
	20 split KIT days to be shared 
	Shared Parental Pay (ShPP) is same as SMP but shared between the couple

	Parental Leave
	Qualifying period of 1 year’s continuous service 

	If period of leave required is 2 weeks or less, 4 weeks’ notice is required.  Any longer requires 8 weeks notice
	The leave has to be for the purpose of caring for a child
	Up to 18 weeks’ leave can be taken per child – maximum 4 weeks in any one year

	Unpaid

	Time Off for Dependents
	A dependent is classified as a wife,husband, child, parent or someone residing in the same house
	No notice required
	To provide a reasonable amount of time to take action where necessary in relation to a dependent
	An explanation for the nature of the leave is required as soon as practicable 
	Unpaid 


  (Details of Maternity Pay were found at .Gov.uk)
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