	Running head: [SHORTENED TITLE UP TO 50 CHARACTERS]
	1



	[SHORTENED TITLE UP TO 50 CHARACTERS]
	4



Advise Ava and Mason on the merits of bringing a claim for negligence
Kyran Woods

Abstract

Bringing in a claim of negligence on an employer can create many benefits from monetary gain to causing improvements to a place of work by having the areas that need gentrification the funds and development that is needed. An employee according to the (gov.uk) is a worker with extra employment rights and responsibilities that do not apply to workers who are not employees. Employers do have a contractual duty to employees to maintain their safety and wellbeing with any breaches of this leading to potential fines and negligence claims against them if conditions are not met, thus suggesting that they have a duty of care to those who are employed by them. Civil law requires that an employer can have a claim of compensation made against them if they have become ill or injured through employer negligence. Employers must follow the code of practice, Provision and use of work equipment regulations 1998. This code is aimed at employers and other members who have a responsibility for the safe use of work equipment. Being liable for negligence is not a criminal matter it is in fact a civil matter, and it is for the victim to prove that the defendant owed them a ‘duty of care’ and that, that duty had been breached and that they had indeed sustained harm or economic loss through the alleged negligence. A duty of care was owed to both Mason and Ava, as any workplace fire on business or non-domestic premises are the responsibility of the employer, owner or manager of the facility as they are known as the responsible person. Although the fire had been started by Mason and his misplacement of his towel, it is the responsibility of the employer to ensure that there is the correct equipment within the kitchen to combat a fire safely, however this was not the case and there was no fire blanket or fire extinguisher available to deal with said fire. In the Health and Safety at Work act 1974 it states that it is the duty of an employer to ensure, so far as is reasonably practicable, the health, safety and welfare of all of his/her employees. This article proves that should Mason make a claim he would have a strong case as the equipment that should have been in place was either missing or malfunctioning, thus not fulfilling his duty as an employer. This information alone should be substantial enough to make a claim against the employers for negligence as the injuries he suffered are a direct consequence of the lack of fire safety equipment. Ava on the other hand has a clear cause for claim, as Jack who had caused the mess leading to the incident had not put in place a wet floor sign nor alerted the rest of his colleagues that there was a potential danger on the floor. It is the employers duty to provide competent colleagues in the workplace, and one could argue that Jack failing to tell his colleagues of his would suggest that his is not a competent coworker. Ava also could claim on the fact that if the handrail had been inspected and was fit for purpose she would not have fallen as she would’ve been able to maintain balance and stopped herself from breaking her collarbone. This shows that the employers had been negligent in their repairs of the railing as management seemed to have known about the faulty handrail which caused harm to their employee. This is in direct breach of Provision and Use of work Equipment Regulations 1998 (PUWER) as the handrail was not suitable for its intended use nor was it safe for use, and maintained in a safe condition and had not been inspected to ensure that it had not deteriorated. Due to the employer’s liability (Defective equipment) Act 1969 which states that if an employee suffers a personal injury in the course of his employment in consequence of a defect in equipment provided by his employer for the purposes of the employer's business. It also states that if this is the case than the injury shall be deemed to be attributable to negligence on behalf of the employer. With these facts in place in is acceptable to expect that a claim of negligence would be successful for both parties, however, the employer does also have some options in defence of negligence whether or not that it would be successful or not is another matter. As there are several cases in which this is proved in where the employer has managed to defend themselves, such as Jebson v Ministry of Defence in which a drunken soldier had attempted to climb out the back of a truck onto the roof in which he fell and was struck by another truck. It was held that it should have been foreseeable that the drunken men were more likely to be on the receiving end of an injury, however it was not deemed foreseeable that the claimant would attempt climb out onto the roof of a moving vehicle. Ammah v Kuehne Nagal Logistics, is another case in where an employee had claimed a case of negligence against their employer as due to their own actions of using a upturned plastic box to reach a high up shelf, when in fact a step had already been provided for such activities and they had already been told of the risk that might occur should they stand on top of a box instead of the correct equipment. By doing this the appellant to a risk that his employer could not be deemed responsible and liable for the injury that had been sustained. Although this case does set precedent due to the fact that the claimant had suffered injury in their place of work, the claim was ultimately thrown out due to the nature of the injury being down to the claimants own fault, had the employers not warned of the dangers and supplied the correct equipment the outcome may have been different. The employer of Mason and Ava did indeed have a statutory duty of care over them due the Health and safety law in which it states that employers are responsible for the management of health and saftey risks within their businesses, and that it is an employer's duty to ensure the protection of health to their workers, this means that employers must assess the risks within the workplace, which would include the faulty handrail and the lack of a fire blanket for  case of kitchen fire, provide any information about the risks that can be associated with any activities or tasks that could be hazardous and cause harm, and consult their employees on any health and safety issues either directly or through a representative that has either been elected by the workforce or appointed by a trade union. Employers also have duties under common law to ensure the safety of its employees, with the provisions of, competent staff, a safe place to work, safe plant and equipment, safe system of work, safe means of access and egress, safe working conditions, and adequate levels of supervision. Several of these common laws had been broken which resulted in the injuries to Mason and Ava. Employees too have a statutory duty of care to themselves and other employees to ensure the safety of one another, if any of these statutes are broken it can lead to a claim of negligence to be held against the person or persons who are deemed responsible. In the case of Ava, Jack had not done his duty to ensure the safety of the work environment, thus leaving him partially liable to the injuries sustained by Ava in her fall. There is no mention of whether staff had been trained to deal with these situations by the employers, however, it would suggest that at least in the case of Mason that he had indeed been trained in what to do in the event of a kitchen fire which was to use a fire blanket to try and control the situation however due to the employers lack of care one was not available. Contrary to that though, Jack had not, either cleaned up the mess, placed a sign at the position of the accident nor informed any of his fellow coworkers of the accident before going off to try and find a cleaner to deal with the mess. This leads to suggest that he had not been correctly trained in what to do in situations when it came down to spillages of food or drink in the work environment. Had he been properly trained this situation may not have occurred, which led to Ava’s broken collarbone. To summarise the information into a more condensed block, Mason and Ava’s employers could be held responsible for negligence as they had breached many work safety acts. Due to this infringement, it is highly likely to be held that the employers should pay for any loss of earnings both parties may have sustained due to their injuries. Furthermore, Jack could also be held liable in Ava’s case as he did not me the specific criteria that would ensure that there would be the correct procedure carried out which would have allowed any members of staff to avoid dangerous hazards. Had all of these items been in place there would have been less of a risk for employees to become injured on the faulty equipment or lack of equipment in Masons case. Overall, these breaches led to the injuries of staff members thus making the employers negligent in their duty of care over their work force. As they should have foreseen that it would be reasonable to assume that injury could easily occur, in the situation and manner that they happened. The staff although hold responsibility for themselves, also hold responsibility for those around them such as other members of staff and any other person that may enter the premises. However, as the fact of the matter is, it is the duty of the employers and any managerial staff to ensure the saftey of those who are directly under the influence of their decisions. Had the equipment been in place and correctly maintained the injuries would have been far less likely to have occurred in the manner that they did as this is always some element of risk to assess for when it comes down to a work environment. This information would’ve been known in the initial risk assessment of the premises, but risk is severely increased due to the lack of action from any superior or higher up member of staff who could’ve resolved these issues swiftly. Ultimately, I believe there is a strong case for both Mason and Ava to claim against their employers as they have not taken the correct procedures to ensure that they were in a safe work environment with the correct facilities and equipment to do their job should an issue arrise. 
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