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Memorandum: for attention of Managing Director 
Section A.1: Response, Grounds and Defences 
How and when to respond to ET1.
Under the Employment Rights Act 1996 disciplinary, grievance or dismissal procedures should form part of the contract of employment through the statement of particulars (Cabrelli, 2012). These procedures, supported by the ACAS code of practice must be followed. Failure to comply with ACAS code of practice can result in a tribunal adjusting awards by up to 25% (CIPD, 2023c). 
The claimant has filed the relevant ET1 form complete with the required early conciliation certificate with ACAS, as required to proceed with a claim to the employment tribunal. Capital Garden Centre Ltd has received a copy of the ET1 form and is now required to respond to the claimant Sarah Walters within 28 days from the date the ET1 was sent (Daniels, 2022). Should Capital Garden wish to request an extension to the 28-day this can requested within the 28 days of receipt.  To avoid risk of the tribunal rejecting submissions all claims and responses must be on the specified ET3 form in accordance with the Employment Tribunals (Constitution and Rules of Procedure) Regulations 2013.  Failing to respond with an outline of the main points of argument to defend the claim within the time frame will not stop the claim from proceeding. However, Capital gardens would lose the right to take any further part in the proceedings (Daniels, 2022). The ET3 should be kept concise and clear but must address all claims brought on the ET1. On receipt of both ET1 and ET3 forms, ACAS will attempt to facilitate conciliation between the two parties prior to a tribunal hearing. This will not affect the outcome and if an agreement is not reached the tribunal will continue to hear the case.
Details of Ground(s) of any claims(s) and Sarah’s eligibility to bring them.
The first claim that Sarah Walters may bring is of constructive unfair dismissal. As Sarah had employee status and was employed for over 2 years and has clearly detailed the reasons for leaving within the resignation letter, Sarah would have the right to bring this claim (ACAS, 2022).
If there is a fundamental breach of contract on the part of the employer and this breach caused the employee to resign with no significant delay and the reason for resignation is the repudiatory breach, it could demonstrate constructive dismissal (CIPD, 2023b). The most common breach of contract is of the implied term of ‘mutual trust and confidence’ (CIPD,2023b). Constructive dismissal does not need to be the outcome of a single action but may be the accumulation of events as seen in Lewis v Motorworld Garages Ltd (1986) where the court of appeal accepted that a series of events amounted to constructive dismissal. 
Secondly Sarah may bring a claim under the Equality Act 2010. The Equality Act 2010 sets out nine protected characteristics which provide protections against discrimination on grounds of any of these characteristics. Prohibited conduct includes but is not limited to failure by the employer to make reasonable adjustments (Lewis, Sargent and Schwab, 2023). Sarah had requested flexibility within her role regarding breaks to help manage when becoming overwhelmed with her disclosed depression and to mitigate migraine attacks for which she is seeking medical advice.  As an employer Capital Gardens has a duty to make reasonable adjustments for a disabled employee; Sarah could bring a disability discrimination claim against Capital Garden Centre Ltd for not making a reasonable adjustment (Daniels, 2022). ACAS (2024b) sets out the main definition of disability under law as having a ‘physical or mental impairment’ and the impairment substantially adversely affects their ability to undertake daily tasks on a long-term basis. Under this definition Sarah’s depression would qualify her to be protected under disability discrimination laws. 
Prior to initiating an investigation where disciplinary processes are being considered due to performance or capability, employers should seek to identify the cause and provide appropriate support before invoking formal actions (CIPD, 2023c). Indicated within the letters to Sarah, there were concerns in relation to performance and capability, however there is no evidence to support that Capital Gaden Centre Limited has followed ACAS guidance in relation to managing performance. There is no indication of informal discussions to understand or agree steps to improve performance or to understand the reasons behind what may be causing the issue. As a result of this, Sarah feeling unsupported with no adjustments or agreed steps to help improve performance could make these claims for both unfair dismissal and disability discrimination (ACAS, 2023).
Any Defences to the claim(s) for Capital.
Defending constructive dismissal: Whilst there are five potentially fair reasons for dismissal stated in section 98 of the employment rights act 1996, Sarah resigned. As such the burden of proof lies with Sarah. Sarah would need to evidence that a repudiatory breach of contract occurred. Section 98(3) of the Employment Rights Act 1996 defines capability in relation to the employee as being assessed by reference to ‘skill, aptitude, health or any other physical or mental quality’. Capital gardens should demonstrate they have followed their policy for disciplinary procedures along with the ACAS guidance which sets minimum standards. You must evidence that informal warnings had been issued, the written notice detailed the issues, the chance to bring a representative to the meeting was offered and possible outcomes from such meeting are detailed as per ACAS (2015) guidance.  
Defence against discrimination: Capital Gardens Ltd will need to evidence that they did not discriminate or treat Sarah in any way less favourably than other employees within the same department and roles. There were no formal applications for flexible working, although there was a verbal request from Sarah, it was explained that due to the nature of the work, it would not be feasible to support such a request without detrimental impact on the business through loss of revenue. Employers must be seen to take all reasonable steps to prevent bullying and harassment in the workplace. By improving equality diversity and inclusion, discrimination is less likely to occur. All training for equal opportunities needs to be regularly reviewed and updated to keep it relevant in order for it to be robust enough as a defence to prevent discrimination, as seen in Allay (UK) Ltd v Gehlen (2021). If the training has not been updated reasonably the defence may be rejected as seen in this case. 

Section A.2: Remedies
Factors that a tribunal will look at when considering the amount of the award. The likely amount of any award along with factors that may increase or decrease any award. 
If the employment tribunal rules in favour of the claimant and finds them to have been unfairly dismissed, there are three potential remedies that would be considered: re-engagement, reinstatement, or compensation (Daniels, 2022). Section 112 of the Employment Rights Act 1996 details the orders that can be made should the tribunal find the grounds of the claimant well founded; the complainant can express a wish to make an order under section 113 of the act or compensation may be awarded calculated in lines with sections 118 to 126. 
Re-engagement and reinstatement must be explained by the tribunal to the claimant. They are far less common than compensation as the employee has usually sought alternative employment, or the employment relationship is too damaged (Daniels, 2022). Of the successful unfair dismissal claims approximately five percent will have either re-engagement or reinstatement as the remedy; ninety five percent are awarded compensation via the tribunal (Cabrelli, 20212). In Sarah Walters case the evidence provided by all parties indicated the employment relationship is too damaged to consider any other remedy but compensation. 
Compensation for unfair dismissal is usually made up of two elements, the basic award, and the compensatory award (Lewis, Sargent and Schwab, 2023). The basic award calculation is the same for compensation and redundancy payments, it is relative to length of continuous service, age and salary with a cap on length of service (20 years) and a specified maximum limit for weekly pay reviewed each year by the government in April (Daniels, 2022).  In Sarah Walters’ case if successful, she has 2 years’ service and is over 41 so will be entitled to one and a half weeks’ pay for the 2 years of employment; this would be three weeks of pay totalling £935 (rounded to the nearest pound). 
The compensatory award is not a method to penalise the employers; it is the amount considered by the tribunal as ‘just and equitable’ (Cabrelli, 2012). This award is to compensate the claimant for losses suffered as a result of the dismissal, for example unemployment or loss of benefits such as pension. The sustained detriment must be a direct result of the dismissal and attributable to action taken by the employer (Daniels,2022). Reductions can be applied to the compensatory award when either the employee made no mitigating actions to reduce their loss or if their conduct was the cause or contributed to the dismissal. In Parker Foundry Ltd v Slack (1991) the tribunal reduced the compensatory award by fifty percent as the conduct had made him fifty percent culpable for the dismissal. 
The maximum limit on amount of compensatory award for unfair dismissal has increased from £105,707 in 2023 to £115,115 in 2024 (GOV.UK, 2024) or 52 weeks pay whichever is lower. 
A failure to make reasonable adjustments to accommodate a disability as seen in Greenhof v Barnsley MBC (2006) may result in a breach of contract. The employer has no grounds to deny that Sarah had a disability under the Equality Act 2010. Capital Gardens Ltd would not have an automatic duty to make reasonable adjustments for any employee with a disability unless any of three situations arise (Daniels, 2022). These situations arise when the disabled person is put at a substantial disadvantage from a non-disabled person through the provision, criterion or practice put in place, through a physical feature or if the disadvantage could be mitigated by an auxiliary aid (Lewis, Sargent and Schwab, 2023).  If the evidence suggests that Sarah would have a substantial disadvantage in comparison to a non-disabled person through any of these situations (such as restricted break times) there would be a duty for Capital gardens to consider what adjustments could be reasonably made to support Sarah in the workplace (Daniels, 2022). 
Remedies for discrimination that can be given by an employment tribunal consist of compensation, which can include a sum for injury to feelings, a declaration of rights to the parties and a recommendation of actions (Daniels, 2022). Guidelines for injury to feelings compensation were established through the case of Vento v Chief Constable of West Yorkshire Police (2002). This case established discretionary ’Vento band’ detailing three levels of compensation depending on how serious the nature of the personal injury is deemed to be. The bands for cases presented between 6 April 2023 and 5 April 2024 are Lower band £1,100–£11,200, Middle band £11,200–£33,700 and for those extremely serious cases the upper band £33,700–£56,200 (CIPD, 2024c). Reviewing the evidence presented, the tribunal would consider whether the lower of middle band would apply in Sarah’s case. 
Recommendation.
Given the evidence presented within the documentation, the recommendation to the board of Capital Gardens Ltd is to attempt a settlement through ACAS conciliation and the signing of a COT3. This service is free of charge and would prohibit either party from pursuing any further issues in relation to the case (Daniels 2022). ACAS has a statutory duty to try and enable a settlement even if early conciliation failed. This would be recommended rather than a settlement agreement as whilst a settlement agreement holds the same status as the COT3 it would require independent advice from a suitably qualified or certified person which would incur a cost. 
In relation to the unfair constructive dismissal claim that Sarah can bring, it is likely that she will be successful in bringing this claim and would be awarded compensation from the tribunal. The level of vento band into which this injury to feelings claim may fall will be either lower or middle. The tribunal would need to consider the seriousness of the discrimination along with evidence of how the discrimination has affected Sarah personally (Equality and Human Rights Commission, 2018). As seen in the case of McKenzie v University Hospitals of Leicester NHS Trust (2022) depression and migraines qualify as a disability and the failure to make reasonable adjustments could result in an injury to feelings award being in the middle band potentially costing Capital between £11,200–£33,700 in addition to basic award of £935 and a discretionary compensatory award for unfair constructive dismissal. 
Whilst the ACAS code of practice on disciplinary and grievance procedures 2015 may not be enforceable by law, the tribunal will consider whether employers have reasonably followed the code in their processes. Failure to do so can result in awards being adjusted by up to 25% as evidenced in Slade v Biggs (2022) where the employment appeals tribunal held the uplift and suggested a four-stage test for tribunals to apply when considering the reasonableness of the application of ACAS guidance. The initial aspect of the four-stage test is establishing the facts of the case (Lewis, Sargent and Schwab, 2023). As detailed in paragraph 9 of Angela Davies’ statement, there is no evidence that the investigation occurred before Mr. Smith issued the formal disciplinary meeting. 
Key recommendation to mitigate risk of future problems would be to refresh and update training for managers within the company on the key aspects that have been highlighted in this case. This could include a review of the equal opportunities policy and revised training around appropriate behaviours in the workplace to avoid harassment and also further training to support the carrying out of effective investigations.


Task 1B - Memorandum: for attention of Board of Directors
There are potentially two options within this email to discuss; firstly, redundancy and secondly the Transfer of Undertakings (Protection of Employment) referred to as TUPE. 
TUPE must be conducted in line with the Transfer of Undertakings (Protection of Employment) Regulations 2006. These regulations provide a protection to the employees, and any dismissal due to TUPE will automatically be deemed unfair (Daniels, 2022).  
To have a dismissal classed as redundancy according to the Employment Rights Act 1996 (ERA 1996) it must be attributed one of three reasons; the employer ceasing business, the intention to move the place of trading or the particular kind of work is no longer going to continue (Daniels, 2022).
Capital Garden Centre Ltd needs to be aware that employers should take all reasonable steps to avoid redundancies. However, where redundancies do occur they need to follow correct procedure or else the company be liable for unfair dismissal (CIPD, 2024b). With this in mind the consideration of alternative employment within the company should be made. The burden of proof in relation to the suitability of the offer and the potential unreasonableness of employees refusal of alternatives proposed is on the employer (Lewis, Sargent and Schwab, 2023). 
Consultation is required in both scenarios and must commence at the formative stages with sufficient time to allow full consideration of responses (Lewis, Sargent and Schwab, 2023). As there is no trade union recognised or collective agreement in place redundancy consultation should be held directly with the affected employees and as the redundancies would not affect over 20 employees there is no minimum timescale; however reasonable warning needs to be given (CIPD,2024b). Consultation cannot begin until the employees have been supplied with the required information regarding the redundancies as set out in section 188(4) of the Trade Union and Labour Relations (Consolidation) Act 1992.The information to be provided in writing includes the number of employees affected and the proposed method of selection. If an appropriate length of time for consultation is not observed then a protective award may be made which will add additional costs to the process for Capital (Daniels, 2022). 
The selection process for those at risk must be fair and transparent. If the selection of employees is deemed unfair the dismissal itself could be ruled as unfair (Daniels, 2022). Where there is more than one employee undertaking similar roles all must be considered at risk. Capital gardens are advised to consider this in relation to the assessment of the garden centre manager role. Restricting this selection pool with no clear reason could be ruled as unfair as evidenced in Bristow and Roberts v Pinewood Studios LTD (1982).
To qualify for redundancy payment, you must have at least two years continued employment. The statutory payment is calculated based on
0.5 week’s pay for each full year they were 21 and under
1 week’s pay for each full year they were 22 or older, but under 41
1.5 week’s pay for each full year they were 41 or older
The calculation is capped at 20 years of service and a maximum £700 per week (ACAS, 2024a). There are some situations in which this payment may be lost, such as dismissal based on conduct or re-engagement within four weeks of the termination date (Lewis, Sargent and Schwab, 2023).
As requested the potential costs have been calculated for the 4 named individuals with an effective termination date of 31st March 2024. They has been calculated on the assumption that the correct process will continue to be followed.
The garden centre manager would be entitled to 9 weeks which would amount to £4,802.04. Employee (1) has less than 2 years’ service so is not entitled to redundancy payment. Employee (2) – would be entitled to 3 weeks which would amount to £762.96. Employee (3) - would be entitled to 11 weeks amounting to £4,168.78.
The total cost of statutory payments to the business would be £9,733.78. 
As employers should take all reasonable steps to avoid redundancy it may be an opportunity to assess whether there is a potential Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE Regulations) for the three ‘growers’.  A service provision change under Regulation 3(1)(b) of TUPE covers outsourcing, change of contractors or insourcing e.g. bringing activities in house (Lewis, Sargent and Schwab, 2023). The company has stated that they will be utilising a range of suppliers and nurseries. Further details should be requested and reviewed to understand whether there is a service provision change which would then constitute a TUPE (CIPD, 2023d). As evidenced in McTear Contracts Ltd v Bennett (2021) the employment appeals tribunal (EAT) held that where a service was transferred to two transferees, it is possible for the employees to transfer to both transferees. 


List of Legislation Referred to:
Employment Rights Act 1996
Employment Tribunals (Constitution and Rules of Procedure) Regulations 2013
Equality Act 2010
Trade Union and Labour Relations (Consolidation) Act 1992.
Transfer of Undertakings (Protection of Employment) Regulations 2006

List of Cases Cited: 
Allay (UK) Ltd v Gehlen (2021) UKEAT/0031/20
Bristow and Roberts v Pinewood Studios LTD (1982) EAT 600/81-601/81.
Lewis v Motorworld Garages Ltd (1986) ICR 157
McKenzie v University Hospitals of Leicester NHS Trust (2022) ET 2603829/2020
McTear Contracts Ltd v Bennett (2021) IRLR 444
Parker Foundry Ltd v Slack (1991) IRLR 11
Slade v Biggs (2022) IRLR 216 
Vento v Chief Constable of West Yorkshire Police (2002) EWCA Civ 1871.

Bibliography:
ACAS (2024a) Managing staff redundancies Step 6: Work out redundancy pay. Available at: https://www.acas.org.uk/manage-staff-redundancies/work-out-redundancy-pay (Accessed: 17th April 2024).
ACAS (2024b) Definition of disability What disability means by law. Available at: https://www.acas.org.uk/what-disability-means-by-law (Accessed: 3rd May 2024).
ACAS (2023) Supporting disabled people at work Capability and performance. Available at: https://www.acas.org.uk/supporting-disabled-people/capability-and-performance-when-someone-is-disabled (Accessed: 3rd May 2024). 
ACAS (2022) Dismissals Constructive dismissal. Available at: https://www.acas.org.uk/dismissals/constructive-dismissal#Making%20A%20Constructive%20Dismissal%20Claim (Accessed: 17th April 2024). 
ACAS (2020) Discipline and Grievances at work. Available at: https://www.acas.org.uk/sites/default/files/2022-04/discipline-and-grievances-at-work-the-acas-guide.pdf (Accessed: 17th April 2024).
ACAS (2015). Code of Practice on disciplinary and grievance procedures. Available at: https://www.acas.org.uk/acas-code-of-practice-on-disciplinary-and-grievance-procedures/html (Accessed: 17th April 2024).
Armstrong, M. (2021) Armstrong’s handbook of performance management : an evidence-based guide to performance leadership. Seventh edition. Place of publication not identified: Kogan Page.
Armstrong, M. and Taylor, S. (2014) Armstrong’s handbook of human resource management practice. 13th edition. London: Kogan Page.
Cabrelli, D.A. (2012) Employment law. 3rd ed. Harlow: Longman.

CIPD (2023a) The role of employment tribunals. Available at: https://www.cipd.org/uk/knowledge/factsheets/tribunals-factsheet/. (Accessed: 9th April 2024)
CIPD (2023b). Dismissal procedures. Available at: https://www.cipd.org/uk/knowledge/factsheets/dismissal-factsheet/#constructive-dismissal. (Accessed: 9th April 2024)
CIPD (2023c) Discipline and grievance at work. Available at: https://www.cipd.org/uk/knowledge/factsheets/discipline-factsheet/ (Accessed: 17th April 2024). 
CIPD (2023d). TUPE (Transfer of undertakings): An introduction. . Available at: https://www.cipd.org/uk/knowledge/factsheets/tupe-factsheet/ (Accessed: 17th April 2024). 
CIPD (2024a) Flexible working practices. Available at: https://www.cipd.org/uk/knowledge/factsheets/flexible-working-factsheet/.(Accessed: 9th April 2024). 
CIPD (2024b) Redundancy: an introduction. Available at: https://www.cipd.org/uk/knowledge/factsheets/redundancy-factsheet/ (Accessed: 14th April 2024). 
CIPD(2024c) UK statutory rates and compensation limits. Available at: https://www.cipd.org/uk/knowledge/employment-law/statutory-rates/#compensation-limits-for-england-scotland-and-wales (Accessed: 6th May 2024). 
Daniels, K. (2022) Introduction to employment law: fundamentals for HR and business students. Sixth edition. London, England; Kogan Page.
Equality and Human Rights Commission (2018). How to work out the value of a discrimination claim. Available at: https://www.equalityhumanrights.com/sites/default/files/quantification-of-claims-guidance.pdf (Accessed: 6th May 2024). 
GOV.UK (2024) The Employment Rights (Increase of Limits) Order 2024. Available at: https://www.legislation.gov.uk/uksi/2024/213/made (Accessed: 6th May 2024)
Lewis, D., Sargeant, M. and Schwab, B. (2023) Employment law: the essentials. Sixteenth edition. London: Kogan Page.
Stander, D (2022). ‘What’s the latest in disability discrimination tribunal cases?’ People Management , (August 2022). Available at https://www.peoplemanagement.co.uk/article/1795415/whats-latest-disability-discrimination-tribunal-cases (Accessed: 6th May 2024).

Taylor, S and Woodhams, C. (2022) Human Resource Management People and Organisations. Third edition. London: Kogan Page.

 
