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MEMO

To: Bob Braeburn
From: Sarah Chislett (HR Consultancy Ltd)
Referencing: Alison Ambrosia (The Claimant) V Scrumpy Cider (The respondent)
Date: 20th April 2023

Dear Bob,

Thank you for sending through all the correspondence for the Alison Ambrosia V Scrumpy Cider case, as early conciliation was not successful, and this has now progressed to a formal employment tribunal submission. Please find below a summary of my interpretations of the facts, grounds for potential claims and any defence to these claims plus next steps and recommendations.

Background to Employment tribunal 

The ET1 form was sent on the 15th April 2023, this means the respondent (Scrumpy Cider) has 28 days from the date of this letter to respond and not from the day that you open the letter, this gives the business a deadline of 12th May 2023 (Gov, 2018). The business will need to submit an ET3 form which will be a summary of your defence against the claim being made against Scrumpy Cider, you will need to stipulate if the business is confirming or denying the information provided by AA and if you plan on defending the claim (Bailey, 2021). It is important to note that if you chose not to respond to the ET1 form within the 28 days then the employment tribunal may choose to decide upon the case without a hearing (Citizens advice, 2021 -a).

Once the Employment tribunal has received both the claimant’s form (ET1) and the business’ form (ET3) (Davidson Morris,2021) the ET will then liaise with ACAS to understand:

	a) 
	If the claim can be settled without going to tribunal .

	b) 
	If it could issue one or both parties a ‘case management order’ for either AA or Scrumpy Cider to do something by a certain date.

	c) 
	They may simply arrange a hearing date for Tribunal (Citizens advice, 2021 -b).


 
If this does go to employment tribunal there will be two hearings, the preliminary hearing, which is a short meeting to smooth out any potential issues ahead of the full hearing where all evidence is reviewed and heard in front of a judge (Suff, 2022-a). 

N.B – All named witness will be required to attend and take the stand to produce their statement so we may need to start pulling together paperwork bundles and witnesses statements to be used in our defence (Monaco Solicitors, 2022).



Claims

AA will be covered under the Employment Rights Act 1996 (Netlawman,2022). constructive dismissal (unfair dismissal) is when an employee who has over 2 years’ service resigns from an organisation due to the employer and feels that this is their only choice (ACAS, 2022). Brodie (2022) describes constructive dismissal as an empowerment measure allowing employees to bring an unsatisfactory situation to an end.  The timeline for bringing this claim is 3 months from the date of resignation so AA is well within the time boundaries, however there should be a causal connection (Lewis & Sargent, 2020. Pg 354).

Sex Discrimination 

AA Could claim sex discrimination on the grounds that she has feels she has been objectified in her role due to her being female. AA will be covered by this under the Equality Act 2021, it is important to note that this could be perceived as both direct and indirect discrimination (Ayling and Miller, 2021) due to the claims AA is making about Mr Rees and SS.

There was a case that was settled in 2019 Natasha McNicholl v Bank of Ireland (BBC, 2021) in which the claimant was awarded £18,500 due to the claimant being subjected to sexual harassment over a year long period where she was exposed to inappropriate comments about her looks and inappropriate touching. When you look at AA statement about the comments made by Mr Rees and SS admissions in his witness statement there is scope for a potential discrimination claim. 

From the comments and actions from SS, such as AA wearing a short skirt for the team to get a bonus, is similar in context  to the Smith V Rees case where an employee was given a blouse which was too low and too tight resulting in the employee refusing to wear it (Redman’s, 2022). SS has obviously cited that this comment was meant as banter however from AA’s perspective from someone who is already feeling very uneasy about how she is being treated by SS and a client (Mr Rees) if AA is successful with the discrimination claim the employment tribunal may then look to award Injury to feelings through Detriment due to SS making demeaning or humiliating comments (Citizen’s advice, 2021).

Injury to Feelings

Injury to feelings was introduced from the Vento v Chief Constable of West Yorkshire police landmark case in 2003 (Pure employment Law, 2021-a) this can come from an employee being humiliated, degraded at work or suffering with distress (Bearder, 2023-a). De Souza V Vinci Construction 11th July 2017 (CIPD, 2017) was a case where an employee claimed Disability Discrimination but due to the employer admitting liability beforehand due to the employee suffering with a worsening depressive illness they won £12,300 for injury to feelings as it was felt that this contributed to their condition. When you review AA closing statement this could be deemed a similar situation due to her health deteriorating and that she has an uncertain future and is unsure if she will ever be well enough to work again. 


Discrimination and Harassment 

Direct discrimination is when someone is treated unfairly due to a protected characteristic (ACAS, 2020). Sex is one of the 9 protected characteristics and from what AA is claiming she feels as though she has been discriminated due to being a woman. London underground Ltd V Edwards was a case from 1995 where a female employee was awarded compensation due to being treated unfavourably on the grounds of her sex (Case mine, 2022).

Harassment is classed as unwanted behaviour of a sexual nature, this can sometimes be classed as sexual harassment and is deemed as a pervasive and destructive workplace problem (Good and Cooper, 2016) and due to the comments made by SS about AA legs and touching AA without her permission this could potentially be deemed as sexual harassment. A similar case was Steele v Uniquely Chic Furniture (Cheshire) Limited and Michael Bennett 2401533/2017 from 2016 in which an employee claimed direct sex discrimination and sexual harassment and was awarded £25,000 for injury to feelings and £6,000 for damages to personal injury, plus Interest for being subjected to inappropriate communications. 

Case Review

When reviewing the case as a whole, I am pleased to see that an Internal Investigation has been completed by DD however, it would be important to note if DD adhered to the ACAS code of practise during this process? If we do progress to Tribunal then the Judge will ask if we followed this process 
(Suff, 2022 -b), if DD did not adhere to the code of practise during the investigation then the tribunal could uplift AA compensation by up to 25%.
 
In AA’s resignation later she states that she can no longer work with her line manager. The evidence from the Internal Investigation that there have been two other females who were only employed under SS for a short period of time and making a comment such as ‘he thinks he is god’s gift to women’ does not show SS character in a good light and this could have been a conduct issue and should have been addressed with SS at least informally (Byrom, 2023). If Scrumpy cannot evidence that they have taken reasonable steps to prevent this discrimination claim from taking place then they will be legally responsible for all claims at a tribunal.

I would be keen to understand, if Mr Rees is still a client of Scrumpy cider given that two former employees have now raised concerns. The colleague who covered for PP when he broke his leg also confirmed that there was a cause for concern with Mr Rees, having noted that PP previously mentioned this to SS and was informed that they needed to keep an eye on Mr Rees. SS comment about changing representatives if they do not hit it off with a client is alarming with SS opting to keep the client happy over his own employees wellbeing (Indeed, 2022).

It may be a benefit to understand if we have contacted the hotel from the night of the 2nd March 2023 to see if there is any CCTV evidence which would collaborate with SS or AA’s version of events? ACAS (2019) cite that CCTV can be used where it is not practical to establish the facts of the mater through the collection of other evidence. In this case two employees have different views on what happened that night. Without this evidence for the night of the 2nd it is very much open to interpretation with two sides to every story and conflicting witness statements. Ishaq v Royal Mail group is a case where CCTV evidence was prominent within their investigation and was discussed at Employment tribunal (Pure employment Law, 2017).

It is important to note that AA has not followed any internal processes for her concerns, there would be an internal Grievance in which AA could have brought her concerns to your attention. As a business we could have looked at training, policies etc, but there was no option for Scrumpy to try and resolve these issues before AA resigned and consulted ACAS. Mediation has a proven track record in resolving workplace conflict, however with a sensitive issue such as sexual harassment this would not be deemed appropriate (The Legal Partners, 2021). AA not following this process would be a key point in trying to defend this claim, AA should have followed the correct internal processes, to allow you and the wider business time to review and resolve any potential issues.

It SS statement, he describes that he is aware of the equal opportunities policy and has no issues working with women, stating he always tries to treat them the same. The HR director cites that gender equality starts with workplace culture (2017). SS goes on to mention that he did not proceed with disciplinary processes against AA after receiving a complaint but insisted he would if she did not deal with the issues, SS then goes on to confirm that he has given warnings to male representatives in the past, this would imply that SS is not discriminating against AA due to her being a female which a Judge may look at when reviewing any comparators (Citizens Advice, 2023).

In SS statement he cites that he is facing potential disciplinary action or even demotion, this will show how serious Scrumpy cider is taking the allegations raised by AA, however the tribunal may request evidence of this disciplinary or the outputs of this. Please consider this when deciding how to move forward. If this has not yet got to disciplinary stage, I would strongly urge you to revisit the investigation ensuring that every avenue has been explored, to ensure that should this case go to tribunal, Scrumpy can defend these claims, with a thorough investigation in conjunction with the ACAS code of practice, clear next steps and appropriate action. Mariam (2021) states that employees should be aware of the consequences that could lead or has led them to disciplinary. If SS does face a disciplinary and gets demoted, could this bring further potential claims to the business if we have not followed the correct process and what would be the impact of the working relationship with SS?

From the information that has been provided and the evidence I have, please see below a potential schedule of loss should you wish to defend the claim at employment tribunal.






Schedule of loss (Potential) 

Alison Ambrosia: Schedule of Loss at 20th April 2023

Background
	Date of Employment 
	1st July 2020

	Date of Dismissal 
	13th March 2023

	Monthly Pay Gross 
	£2,833.33

	Monthly Pay Net 
	£2,210.00




1) Unfair Dismissal (Basic Award) (Citizen’s Advice, 2019-a).

	Date dismissed
	13th March 2023

	Age when dismissed 
	33

	Number of years worked for company
	2

	Gross week’s pay 
	£653.00

	2 x £571 a week (due to cap)



Total Basic Award = £1,142.00

2) Loss of Earnings (Compensation Award) (Citizen’s Advice, 2019-b).

	Past loss of earnings from 13th March 2023 to 20th April 2023
5 weeks x £510.00 (net) = £2,549.80

	Future loss of earnings from (Capped at 1-year worst case)
12 months x £2,210.00 = £26,520.00

	Compensation for Loss of statutory rights - £500.00 (Worst case)

	Total Compensation Award = £ 29,569.80



Mitigation
· If Scrumpy has not adhered to the ACAS code of practice, there could be an uplift in this award from 10-25%.
· If AA was not issued a contract of employment, she would also be entitled to £2,210.00 (Worst case) 

The employment tribunal may consider a reduction if:
· AA is partly to blame.
· AA has not attempted to find a new job.
· AA has been too ill to find a new job due to issues not connected to her dismissal.

3)  Injury to Feelings (Clarks Lega, 2023-a)

AA claims that the issues with MR Rees left her feeling scared, her LM SS did not support her with these concerns and his behaviour resulted in AA having an Asthma attack for the first time in 7 years along with having to get signed off by her GP and being ‘forced out’ of her job, with a very uncertain future.

Under the Vento Bands as shown below I imagine there is a case for AA to claim the top band which is £33,700 up to £56,200 due to the side effects AA is describing (Nelson, 2023). Please note that in some situations the Judge can award more if he thinks this is appropriate (Pure employment Law, 2021-b).

	Vento Bands (Clarks Legal, 2023-b)

	Low
	£1,100 to £11,200

	Medium
	£11,200 to £33,700 

	High
	£33,700 to £56,200



Mitigation
When making a decision the Judge could review:
· Vulnerability of AA.
· Severity of situation
· Impact on AA
· Any medical condition AA now has due to this situation.
· And also, the Grievance procedure (We know AA did not follow so this may support Scrumpy if we try to defend ).

 N.B – Due to the nature of this case, Aggravated damages could potential be considered by the Judge if they feel AA was deliberately discriminate against and the impact of the Injury to feelings (Daniel Barnett, 2011).

4)  Interest (Citizen’s Advice, 2019-C).

	Past Financial Loss 

	Interest 8% per year on £2,549.80 = £203.98
Midway from 1st December 2022 until 1st June 2023 (Rough date if progressed to ET) = 1ST March 2023.
1st March 2023 until 1st June 2023 = 91 days
91 days / 365 days x £203.98 = £51.41

	Injury to feelings (£56,000 worst case)

	Date of Discrimination 1st December 2022
Date of calculation 1st June 2023 (Rough ET date)
Interest at 8% per year on £56,000 = £4,480 per year
From 1st December 2022 to 1st June 2023 (Rough ET date) – 190 days
190 days/365 days x £4,480 = £2,332.05



N.B - If Scrumpy does not pay these fees within 14 days after the end date of Tribunal they will then need to pay an additional 8%.

Mitigation
Any reduction in interest costs could come from any monies AA receives if she has alternative employment.

N.B – These costs could be reduced or increased by 25% if the Grievance or Disciplinary policy was not followed, whilst we know AA has not submitted a formal grievance, we need to ensure DD did follow the policy when dealing with the investigation/disciplinary.

Next Steps/Recommendations

Based on the above figures Scrumpy Cider could be liable to excess costs of £89,295.26 as a worst case scenario through employment tribunal.

My recommendation would be to try to settle the case with AA via ACAS and through a COT3 (ACAS, 2022), this will ensure that there can be no further financial claims. I would suggest that there is discussion around a figure but that we do not go in at the highest figure, my suggestion would be £34,000 (Full and Final Settlement) this would potential cover AA notice period and any outstanding holidays plus allow time for her find a new role, this is one year’s wages but a third of the potential costs if progressed to employment tribunal and that is without legal fees. I would recommend starting at £7,850 which would potentially cover AA notice and holidays.  

I feel that the litigation would be hard to defend especially as this has been raised by a previous employee with no action taken. SS has himself admitted to the allegations raised by AA and attempted to pass it off as banter, but due to his admission and the comments by AA this could be perceived as harassment.

I think regardless of the outcome with SS, there should be refresher dignity at work training for all employees. I would also advise the current policies are reviewed, these policies should be robust on subjects such as bullying and harassment and equality and diversity (Thompson and Czechowski, 2022 -a). 

Banter is no longer an appropriate method of workplace communication and employees should understand the severity of what they think is harmless fun on others in the workplace. A well-known banter case that went to Tribunal Evans v Xactly which the employer deemed as banter, but the employee took as harassment (Capital Law 2018). Employment tribunals have often upheld claims in relation to banter and where it has overstepped the line in the workplace (Thompson and Czechowski, 2022 -b).

By settling the claim with AA, it will come at a cost but it will be better for business reputation, there will be no legal fees incurred, an opportunity to refresh and realign business standards and there will be no lost time due to witnesses having to attend employment tribunal.

I am happy to arrange a call to discuss this further, should you have any further queries.

Yours sincerely,


Sarah Chislett
HR Business Partner 
HR Consultancy Ltd
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Briefing note 

To: Bob Braeburn
From: Sarah Chislett HR Consultancy Ltd
Date: 7th May 2023
Referencing: Outsourced IT and Payroll function

Hi Bob,

Thank you for your email and information regarding the outsourcing of your IT and payroll function to payment providers and your intention to remove their services. I am sure you are aware if there is a change in providers and we are moving the task in house then we would need to ensure we are legally complaint with TUPE regulations (Lewis & Sargent, 2020. Pg 437).

TUPE has two meanings a business transfer or service provision change (CIPD, 2022). For Scrumpy, this was a service provision change for employees only, not agency workers (Quantrills, 2017). If you were not to consider the TUPE, then you would be in breach of the TUPE regulations by not transferring the employees into Scrumpy Cider (Lewis & Sargent, 2020. Pg 450). 

Service Provisions are often deemed to be the more complex area of TUPE (McMullen, 2018). If you were looking to bring the activities back in house due to a decrease in work load, then there maybe potential exclusion from TUPE (Clarion, 2021). However, that does not seem to be the case. 

There are legal risks associated to TUPE, such as failing to arrange adequate representation and failure to consult, it is worth noting that both Scrumpy and payment providers would be liable if this were to happen (ACAS, 2023). If this failure happened and progressed to employment tribunal it would be down to the judge to decide upon which business is paying the compensation. Compensation would be a maximum of 13 weeks’ pay per employee and this would be uncapped, if either business could evidence that it tried to consult or provided representation then the judge may look to lower the compensation (ACAS, 2022).

N.B - Please note that you cannot look to transfer employees in on less favourable benefits, under the TUPE regulations the transferee may choose to harmonise the transferring employees T&C’s to align with other employees but this cannot be to their detriment (ACAS, 201).

Ultimately my advice to you and the management team would be to consider your current position, the workload and what your employees currently do vs the impact of progressing with this service provision to understand how you should advance forward. 

Payment providers will need to agree to this undertaking and as the transferor they will be liable to extensive costs (£500 per employee) if they do not adhere to the tight timescales of the information requested known as the employee liability Information (Milligan, S. 2014) so you may find that there is some resistance from them in progressing with this change.  Eville and Jones Ltd v Grants Veterinary Services failed to provide its employee liability Information and was subjected to the costs as mentioned above for 131 employees (Milligan, S. 2014). However, as the transferee Scrumpy Cider would be liable for all statutory rights, liabilities and claims such as unfair dismissal, discrimination or equal pay claims (Suff, 2022-a)

N.B – Any dismissals due to the transfer are automatically unfair unless Scrumpy could show evidence of Economical, Technical or Organisational reason for the reason why the employee has been dismissed (Suff, 2022-b).

If you need any further support, please do not hesitate to contact me and we can set up a call.

Kind Regards


Sarah Chislett
HR Business Partner
HR Consultancy Ltd
































Bibliography

ACAS (2022) Inform and consult staff in a TUPE transfer. Available at: https://www.acas.org.uk/inform-and-consult-staff-in-a-tupe-transfer  (Accessed: 10th May 2023).

ACAS (2023) Making a claim to an employment tribunal. Available at: https://www.acas.org.uk/making-a-claim-to-an-employment-tribunal  (Accessed: 10th May 2023).

ACAS (2021) Handling a TUPE transfer: step by step for employers. Available at: https://www.acas.org.uk/handling-a-tupe-transfer-step-by-step/step-2-consider-a-tupe-transfer  (Accessed: 6th May 2023).

ACAS (2021) Your TUPE rights - Employee advice. Available at: https://www.acas.org.uk/employee-rights-during-a-tupe-transfer/changing-your-employment-contract-after-a-tupe-transfer/  (Accessed: 6th May 2023). 

Clarion (2021) TUPE - service Provision change, has there been any? Available at: https://www.clarionsolicitors.com/articles/tupe-service-provision-change-has-there-been-any (Accessed: 6th May 2023).

Lewis, & Sargeant, M. (2020 - a). Employment law : the essentials. Kogan Page.

Lewis, & Sargeant, M. (2020- b). Employment law : the essentials. Kogan Page.

McMullen, J (2018) TUPE and service provision change: what happens if a service is fragmented? Available at: https://www.personneltoday.com/hr/tupe-and-service-provision-change-what-happens-if-a-service-is-fragmented/ (Accessed: 7th May 2023).

Milligan. S (2014) The neglected aspect of TUPE - Employee liability Information. Available at: https://www.harpermacleod.co.uk/insights/the-neglected-aspect-of-tupe-employee-liability-information/ (Accessed: 7th May 2023).

Quantralls (2017) Which employees and what employee rights transfer under TUPE. Available at: https://www.quantrills.com/for-employees/kb/who-and-what-transfers-under-tupe/  (Accessed: 10th May 2023).

Suff, R (2022-a) Transfer of Undertakings (TUPE): an introduction. Available at: https://www.cipd.org/uk/knowledge/factsheets/tupe-factsheet/ (Accessed: 7th May 2023).

Suff, R (2022-b) Transfer of Undertakings (TUPE): an introduction. Available at: https://www.cipd.org/uk/knowledge/factsheets/tupe-factsheet/ (Accessed: 7th May 2023).





	
	SUPPORTING PEOPLE
