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Week 2 Tutorial 2:  Partnership 1



Outcomes

As a result of this Small Group Session, you will be able to:
· Interpret client’s instructions and be able to advise on the need for a partnership agreement
· Apply the provisions of the Partnership Act 1890 to partner’s internal relations with each other

· Consolidate your understanding of the essential clauses to be contained in a partnership agreement and the content of such clauses
· Advise a client on the practical implications of a clause in a partnership agreement

Materials and preparation needed
For this Small Group Session, you must: 

· Listen to the on-line Lecture entitled ‘Partnership 1’. You are advised to bring to the session the powerpoint slides relating to that on-line Lecture and any notes which you took whilst listening to it  
· Read the following sections of the Partnership Act 1890:

                - Ss 24-26, 29-30, 32, 35 and 44.
· Research the essential elements of a partnership agreement
· Read the Business Names (Sensitive Words and Expressions) Regulations 2014

· Prepare answers to the Tasks
Task 1

Tarquin and Bertrand Benyon are new clients who give you the following instructions by telephone. They have agreed to set up in business together as manufacturers of specialist tools to be used by engineers in high-temperature waste recycling plants.  They propose to trade together as partners under the name “Chartered Engineering”.  Tarquin, the elder brother, is providing £50,000 capital and Bertrand is providing £10,000. The partners ask you to hold the bulk of this money at the firm while the “papers are put together”. The partners propose to share capital profits and losses in proportion to their contributions and to receive interest on capital.  Tarquin who is very experienced in the trade wants a greater share of income profits than Bertrand.
Question 1

What steps, both legal and practical, should be taken before Tarquin and Bertrand commence trading?
Question 2

Advise whether Tarquin and Bertrand need a partnership agreement and if so why? Give full reasons and full statutory references to substantiate your advice.
Task 2
Question  

Your principal has asked you to draw up a list of the provisions needed in a partnership agreement in order to protect the practical and commercial positions of the partners in relation to:
· When a partner retires or leaves the partnership
· When partners disagree
Advise on the specific provisions you will include in a partnership agreement in order to protect the position of the partners. You should consider the provisions included in precedent clauses on these specific matters, and analyse why they are necessary. 
Note:  You are not required to carry out the drafting.
Task 3
You are consulted by Ian Arnold, who has been in partnership with Geoffrey Kirton and Janice Fletcher for five years.  Ian is an experienced and astute businessman, aged 60.  The partnership, ‘Greenwood Gallery’, runs art galleries in suburban areas of Loughborough, Nottingham and Coventry.  The business has been very successful.

They have a partnership agreement, which includes, among other things, provisions relating to the duration of the agreement (ten years fixed term), the sharing of profits, losses and capital assets equally and an option to purchase clause (Document 1).  Although the partnership is for a fixed term, the agreement also includes a clause relating to voluntary retirement, which allows any partner to leave during the term provided 6 months' prior written notice is given to the other partners.

Ian has become increasingly concerned because he feels that his fellow partners are excluding him from the management of the business.  He is also worried because he feels that they are committing the partnership to unnecessary expenditure.

Ian has received an offer to join a business importing and exporting Italian wines.  If he is to take part in this new business he needs to raise his share of the capital from the partnership as quickly as possible.  Ian thinks it is likely that Geoffrey and Janice will wish to carry on the existing art gallery business.

Question 1
Look at Document 1 (option to purchase clause).  Prepare in advance of the Small Group Session a note of your advice to Ian Arnold explaining whether he can raise his share of the partnership assets immediately in order that he may join the wine venture and what steps will need to be taken.  You may be asked to present your advice in the session.
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OPTION TO PURCHASE SHARE
1. If any partner ceases to be a partner, the remaining partners may purchase the share of the former partner in the partnership assets (including interest in the goodwill) upon giving to any personal representative, trustee in bankruptcy, or receiver under the Mental Health Act 1983 or to the outgoing partner (as the case may require) a notice in writing at any time within three months from (in the event of death) the grant of representation to the estate or (in any other case) his ceasing to be a partner and the purchase shall take effect and relate back to the death or otherwise ceasing to be a partner

2.
If either of the remaining partners does not wish to exercise the option the partnership shall be dissolved

3.
The purchase price of the share of a former partner shall be the appropriate proportion of the value of the partnership business at the date on which the purchase takes effect

(a)
The value of the business shall be the value of the partnership assets (which include the partnership's goodwill) after deducting:

i) debts and liabilities of the partnership to persons other than the partners (and the former partner)

ii) advances to the partnership by the partners (and the former partner)

iii) undrawn balances of profits

(b)
The appropriate proportion shall be the proportion of profits attributable under clause 6 of this Deed to the former partner

4.
If the partners are unable to agreed the value of the former partner's share it shall be the value certified by the partnership accountant

5.
The purchase price so ascertained shall be paid by the purchasing partners ("the Purchasers") to the former partner, personal representatives, trustee in bankruptcy or receiver under the Mental Health Act 1983 as appropriate (the Vendor") by four equal instalments at the expiration of six, twelve, eighteen and twenty four months respectively from the day on which the purchase takes effect, with interest on the instalments for the time being remaining unpaid.  For each day in respect of which interest is due, interest shall be calculated as the daily equivalent of two per cent per annum above the base rate of the partnership bank prevailing on that day

6.
The Purchasers shall indemnify the Vendor against the debts and liabilities taken into account in ascertaining the purchase price of the Vendor's share in the partnership

7.
Any costs reasonably incurred in implementing the provisions of this clause (other than costs incurred in respect of any legal or arbitration proceedings which may be the subject of an order for costs) shall be borne equally by the partners (including the former partner)

8.
The Vendor shall at the request of the Purchasers do and execute all acts deeds and things necessary or proper for vesting the share so purchased in the Purchasers and for enabling the Purchasers to get in the outstanding assets of the partnership
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