AC 1.1
[bookmark: _Hlk197247396][bookmark: _Hlk197259295]Thank you for your email, whilst I can appreciate your thoughts, employment regulations benefit everyone and especially the trust. They are not only rules and legal obligations but laws that safeguard the rights of our employers and employees in the workplace. The fundamental objective of employment law is to level the playing field between employers and employees. This is pivotal bearing in mind the complexity, size and inherent risk of our employees and our services (Daniels, 2022). 
As the NHS we are under pressure to deliver essential healthcare services, we also remain focused on organisational efficiency. To emphasis this, the Employment Rights Act 1996 is a great legal framework that ensures practices in the workplace are fair, respectful and consistent in enabling us to safely support patient safety and wellbeing. With regulations we remain compliant, operate fairly, ethically and legally. Therefore, improving organisational standards, enhancing employment relationships, improve stability and trust in the workplace to avoid legal risks (ACAS, 2023). 
Supporting retention, engagement as well as enhancing wellbeing and impacting better working relationships. Establishing legal rights and obligations across the employment spectrum, we can support the trust with structure and guidance so the workforce can be managed within the framework. Ensuring we protect our employees from unfair treatment, whilst providing security and clarity with a structure to resolve disputes (Daniels, 2022). 
However, I can understand this may be perceived as a burden, the Confederation of British Industry (CBI) have highlighted the pressure these regulations place on HR teams. With its complexity of compliance, it is championing a more flexible and simpler legislation that continues to protect employees while reducing the workload on employers (CBI, 2023). 
It is worth considering, as we work in an environment where excessive hours and long shifts are often worked by junior doctors, nurses and emergency services. The Working Time Regulations 1998 (WTR) is a great example of legislation and were implemented as a UK employment law by the HSE. Limiting the excessive working hours, ensuring rest breaks and paid leave (Health and Safety Executive, 2023). These employment regulations ensure reasonable working hours are maintained within safe working conditions. Therefore, protecting the health and safety of our staff and patients with a high performing workforce. Leading to reduced fatigue, better work-life balance, improved staff wellbeing, better public trust and safer patient care (CIPD, 2023).
AC 1.2
Thank you for your email, status of judgements were delivered by the European Court of Justice, primarily to the UK and EU member states. Referring to the binding legal authority and their impact on national courts and legal systems. Prior to Brexit, the UK was subject to a wide range of EU employment laws, many of which significantly shaped UK legislation. The laws were delivered by the Court of Justice of the European Union (CJEU) and were legally binding. Setting minimum standards for workers’ rights across member states and transposed into UK law either directly or via regulations and acts. Impacting employment rights with key EU employment laws and implemented prior to Brexit. These included, Pregnant Workers Directive, Working Time Directive, Agency Workers Directive and the Working Time Directive (Daniels, 2023). That said, under Article 267 of the Treaty on the Functioning of the European Union (TFEU). The UK could refer questions, ensuring uniformity in all UK courts (Gov.uk, 2020).  
Furthermore, the Working Time Regulations 1998 were implemented to protect the health and safety of workers. Aligning UK practice with the EU Working Time Directive, it included:
Limiting the hours of a working week to 48 hours with daily and weekly rest periods. As illustrated in the case of Trustlove and another v Scottish Ambulance Service (2014) it was argued if ambulance paramedics who were on-call then the time should be counted as working time under the regulations. 
Furthermore, employees received 5.6 weeks of paid annual leave which included the 8 public holidays in the UK. However, calculating payment was challenging with some employees working seasonally or irregular hours. In case Bear Scotland Ltd v Fulton and others (2014), Hertel (UK) Ltd v Woods and others (2014) and Amec Group Ltd v Law and others (2014). The calculation of paid annual leave was challenged and consideration given when paying overtime. Confirming it would be paid even if it was not guaranteed (Daniels, 2021). 

Following the UK withdrawal from the EU in December 2020, the European Union (Withdrawal) Act 2018 ensured all existing EU law was handed over to the UK and recognised as retained EU case law. These continued to be governed in lower UK courts and tribunals and treated as “good law”. The Supreme Court and the Court of Appeal, recognised as higher courts had the power to depart from pre-Brexit ECJ rulings. Emphasising the importance that the UK had control meaning any changes could be made by them. Furthermore, rulings after January 1, 2021, are no longer enforceable but can be considered where relevant to the analysis of retained EU law (Gov.uk, 2020).
AC 2.1
Thank you for your query about occupational requirements. The Equality Act 2010 ensures compliance with discrimination law and protects employees from unfair treatment. Emphasising the law must be followed when advertising, interviewing and decision making during the recruitment process (ACAS, 2021). 
GOV, UK (2020) highlights the key principles of discrimination law in the recruitment and selection process. 
Reasonable adjustments - legally required to ensure applicants with disabilities have equal opportunity during the recruitment process. 
An example includes offering a candidate an application form that is in an accessible format as they have a visual impairment.
Equal Treatment - considering the requirements of the position, all applicants are assessed on merit and not on irrelevant personal factors. 
When interviewing an applicant and a written test is required as part of the process. Providing extra time to a person who has dyslexia ensures no applicant is treated favourably, bearing in mind their protected characteristic. 
Direct and indirect discrimination – Direct discrimination occurs when a person is put at a disadvantage because of a protected characteristic, examples include pregnancy and maternity, race, religion, age, disability, sexual orientation, marriage and civil partnership. 
Indirect discrimination happens when a practice or policy applies to everyone, creating a disadvantage to people with a protected characteristic. A woman who has childcare responsibilities and requires part- time work or flexible hours. Would be at a disadvantage when full time hours are enforced and the employer is unable to justify this requirement (GOV, UK (2020).  
In the case of Amnesty International v Ahmed (2009), it showed direct discrimination of her ethnic origin. However, the Court of Appeal held the employer’s decision not to promote Ms Ahmed. As it would breach the Health & Safety at Work Regulations of 1974, where she would have been placed in danger (Daniels, 2021). 

However, ACAS (2021) emphasises during the recruitment and selection process a limited legal exception can apply. A protected characteristic such as sex, can only be justified if the position requires this for the role. Occupational requirements enable an employer to indicate that a job can only be carried out by someone with a particular protected characteristic. However, the criteria must be reasonable, clearly defined, documented and be essential to the requirements of the position. 
Lawful – Under specific exemptions such as an Occupational Requirement and subject to meeting the legal criteria. An employer could specify a protected characteristic is essential for a position. A case in point is a female only refuge where domestic violence has been experienced. Considering their experience of trauma and emotional support requirements including intimate care. A male worker could have a detrimental impact on their psychological well-being, health and dignity (ACAS, 2021). 
Unlawful – In comparison, advertising a position in leadership or within a technical environment, stating it should be filled by a man. Considering their strength, capability or authority, would be unlawful and a breach of the Equality Act 2010 as it has no legal authority.  

AC 2.2
Thank you for your email and your request to upgrade two male Health Care Assistants (HCA). Whilst I understand your intention, consideration does need to be given to the Equality Act of 2010 (Amendment) Regulations 2023. Which now considers all employment provisions and replaces the earlier legislations, Sex Discrimination Act 1975 and the Equal Pay Act 1970 (Daniels, 2021).
As an employer, we have a legal obligation to consider the requirements of equal pay, to include all men and women (ACAS, 2021). This incorporates bonuses, pensions, holiday pay and any additional benefits. 
Most recently the Act clearly addressed that both sexes are not to be treated less favourably. Including indirect discrimination by association, which places a person at a disadvantage when they are connected to those with a protected characteristic. Furthermore, an equality clause is now implied into all employment contracts, specifically aimed at equal pay (Daniels, 2021). 
Further consideration needs to be given as Barnett (2023) highlights in the case of British Airways Plc v Rollett & Others (2024). Following Covid 19, British Airways implemented rota changes which impacted crew members. Predominantly those who had caring responsibilities, mainly women and those who lived abroad and commuted. Resulting in upholding indirect discrimination could be claimed. 
It is worth noting, where employers could include a clause in employee contracts for non-disclosure of salary. The Equality Act of 2010 makes it unlawful to include this information. Therefore, revoking the clause to enable disclosure of salary in a potential discrimination claim (Daniels, 2021).
Considering 80% of the HCA workforce are women. Upgrading two male employees without job-based rationale could constitute a breach of the Equality Act. According to Daniels (2021), evaluation should be considered in justifying the need for upgrading two male colleagues. Including the specific tasks required to carry out the position, is the work of equal value and of a similar nature. To what extent is the positions solely based on specialist skills, different duties, demands and responsibilities. 
Equality Act 2010, states without a non-discriminatory justification, approval could be deemed unlawful under equal pay regulations. Leading to a potential claim of indirect or direct discrimination Daniels (2021). 



AC 3.1
Daniels (2021) defines constructive dismissal as the actions of an employer when they breach a fundamental term of the employment contract. Leading to the employee unable to continue working and therefore resigns. A breach could be considered as a forced situation involving change of hours, bullying, working conditions and harassment. Impacting morale, engagement, loss of confidence and undermining trust. 
Recognised in Section 95(1)(c) of the Employment Rights Act 1996, strict guidelines emphasis the employee will have three months and one day to raise a claim for constructive dismissal. This is based on the last day of your notice period or if no notice was given, the day you resigned (ACAS, 2023).
However, a change in working hours could be unjustified if the contract of employment expressly stipulates specific patterns of work or hours. Particularly if the employer significantly amends the working hours without consent. It is therefore important to note, the employment contract is a legal agreement. When making changes an employer must engage with the employee to agree implied or express consent. (ACAS, 2021).
Furthermore, if the employer could show a credible business reason for making the change. They can also prove every effort was made to consult the employee; this could disallow the dismissal claim (Daniels, 2021).  
In the case of Western Excavating (ECC) Ltd v Sharp [1978] it still remains a cornerstone in the legal understanding of constructive dismissal. It established the principle that an employee must resign in response to a fundamental breach of contract by the employer. In this case Mr Sharp resigned after his employer refused an advance on his salary while he was suspended without pay. This was seen as a violation of mutual trust and confidence, for the dismissal to be considered constructive. As Daniels (2022) emphasises, this breach must be sufficiently serious to justify resignation, and the employee must act without undue delay, otherwise it may be seen as acceptance of the new terms.

AC 3.2
Thank you for your email, under the Employment Rights Act 1996, redundancy should be considered with caution and fairness. To avoid breaching UK employment law, a legal compliant process must be followed to ensure selection is fair. As you have mentioned dismissing the poorest performers without a clear and concise selection process. Could result in discrimination or unfair dismissal claims, under the Equality Act 2010 (Daniels, 2021).
With 50 redundancies it will take time, and you are legally obliged to undertake a consultation. This must commence over a minimum of 30 days and within a 90-day period. As an employer it is integral you consult with trade union or employee representatives if the organisation is not unionised. Thereby, enabling the employees to elect appropriate representatives. It is worth bearing in mind a consultation cannot begin until employees or representatives have all the required information (Daniels, 2021). 
According to Barnett (2023), redundancy selection should use evidence-based indicators. The selection process should be fair, in considering qualifications, performance, attendance, skills and disciplinary records. Notwithstanding Section 188 of the Trade Union and Labour Relations (Consolidation) Act 1992 (TULRCA). This is triggered when an employer proposes to dismiss 20 or more employees. It should be noted, failure to comply may result in a protective award. Resulting in a tribunal awarding 90 days’ gross pay per affected employee. Consequently, with the redundancies located in one business. It is essential you inform the Secretary of State for Trade and Industry in writing, using the form HR1. 
I would like to bring to your attention the case of King and others v Eaton Ltd (1995), where it highlighted insufficient consultation or objective justification. Resulting in the Employment Tribunal finding the selection process was not considered and therefore unfair (Daniels, 2021).
AC 3.3  
Following your email, the Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE) will apply. The trust has a legal duty to consult and communicate clearly with the affected staff and trade unions. This should include the reason for the transfer, expected date and any economic, legal or social implications. Non-compliance may lead to statutory compensation of up to 13 weeks' pay per employee. TUPE protects employees when they transfer from one employer to another. This is highlighted by ACAS (2021), who point out all employees who are affected receive continuity of employment. This includes existing pay agreements, working hours, contractual rights, terms and conditions. Therefore, automatically becoming employees of the receiving trust from the date of the transfer. 
Furthermore, should an employee choose not to transfer, this should be treated as a resignation. However, if the reason is based on a fundamental breach of contract by the new employer. The employee may resign and pursue a claim for constructive dismissal (Daniels, 2021).  
That said, ACAS (2021) states should any employee be dismissed during this period of transition. As a consequence, it will automatically be deemed unfair, unless it can be shown that this was due to economic, technical or organisational (ETO) reasons involving changes in the workforce. Although you should also recognise there is still a qualifying period of two years of employment. As opposed to other categories of mandatory unfair dismissal (Daniels, 2021).
Consideration should also be given to the transferring employer, who will provide employee liability information 28 days prior to the transfer. Including contract terms, claims, disciplinary actions etc (ACAS, 2021).  
Barnett (2023) highlights the case of Tapere v South London and Maudsley NHS Trust [2009] IRLR 972. Following a TUPE transfer, Ms Tapere resigned, despite her contract having limiting changes, her new employer insisted she worked at a different location. This was ruled unfair as this was a substantial change. Consequently, the change was not justified by economic, technical or organisational reason (ETO) and was linked to the transfer.

AC 4.1
To ensure fairness, transparency and in line with the Working Time Regulations 1998. When employing casual bank staff on a regular basis. As workers they lawfully have the same rights to paid holiday as regular employees and in accordance with statutory requirements and principles of fairness. ACAS (2024) defines the calculation at 5.6 weeks (28 days) of paid holiday per year. Four weeks holiday as a minimum and eight days public holidays. Enforced in April 2009 under the European Working Time Directive as statutory annual leave. Regardless of the number of hours worked, this includes part time and zero hours staff.  
However, bearing in mind the irregular hours of bank staff. Whereas calculation for holiday pay was previously made using the 12.07% method. The calculation must now be based on average weekly pay over the previous 52 weeks in which a person has worked. Not including weeks of unpaid work, therefore avoiding underpayment. Furthermore, accurate records of hours worked and pay received should be documented to support this (ACAS, 2024).  
According to ACAS (2024), inaccurate calculation of holiday pay may result in claims for unlawful deduction from salary. Posing a risk to the organisation’s reputation. Therefore, promoting consistency and transparency is essential to ensuring the fair treatment of casual staff. 
This is highlighted in the case of Harpur Trust v Brazel (2022), where Ms Bazel was employed on a zero-hour basis. Her holiday pay was calculated using the 12.07% method, thus reducing her entitlement. Upon lodging a claim in court, it was agreed as in line with statutory requirements. Her entitled holiday pay was required to be calculated on the average weekly pay over the previous 52 weeks (Daniels, 2021).  
It is worth noting, Daniels (2021) defines a worker as a person who performs work or services under UK employment law. Regardless of the contractual status, therefore protected by statutory rights. 

AC 4.2
With two very different rights and benefits, maternity leave and shared parental leave fall under UK employment law (ACAS, 2025). To reach a decision I would advise you consider each option carefully. As it reflects on employment status, mutual income and preferred method of childcare. 

Maternity leave is a legal right available for all employees, regardless of length of service and taken as a continuous period. With the benefit of enhanced job protection and financial support. It is compulsory you take two weeks maternity leave following the birth of the child. Recognised as Ordinary Maternity Leave (OML) you are eligible to take 52 weeks of leave. This consists of 26 weeks and a further 26 weeks of leave known as Additional Maternity Leave (AML) (Daniels, 2021).
Furthermore, eligibility of Statutory Maternity Pay (SMP) is payable by employers for up to 39 weeks. Requiring a minimum of 26 weeks continuous service and for the first six weeks paid at 90% of your average weekly earnings. With a further statutory rate or 90% of salary, if that is lower for the remaining 33 weeks (ACAS, 2024).

Shared Parental Leave (SPL) regulations were introduced in 2014 and supports improved work-life balance. Primarily to accommodate diverse family needs as well as promoting gender equality and flexible parenting. Providing more choice for eligible parents, with 50 weeks of leave and 37 weeks of statutory pay available (Daniels, 2021). 
Allowing for greater flexibility with periods of work, the shared leave entitles 2 parents to divide responsibility in the child’s first year. This would include adoption, birth and surrogacy with a parental order (ACAS, 2025). However, following the birth or adoption, the primary adopter or birth parent must take a minimum of 2 weeks maternity leave. Thus, enabling 50 weeks of leave to be shared and this is no different should there be more than one baby or child. However, SPL is generally paid at a lower statutory rate, with both parents meeting specific eligibility criteria in relation to earnings and employment (ACAS, 2024).
In addition, employees are eligible to take 20 SPLIT days (Shared Parental Leave in Touch) days each. Equivalent to the same as Keep in Touch days for maternity leave. 
It is worth noting, notice must be given to an employer of the intention to take SPL prior to the birth or adoption. Providing the employee already has eligibility to take SAL, SML, or qualifies for SMP, SAP or MA. Allocated to the couple as a whole and not separately with an equal amount as SMP/SAP. Alternatively, the employee can cease SML/SAL with eight weeks’ notice and take SPL instead (Daniels, 2021). 

As highlighted in both cases of Ali v Capita and Hextall v Chief Constable of Leicestershire Police [2019] EWCA Civ 900. The, the Court of Appeal considered whether paying men statutory pay during shared parental leave, while women received enhanced maternity pay, constituted unlawful sex discrimination under the Equality Act 2010.
Mr Ali claimed direct discrimination, while Mr Hextall claimed indirect discrimination. In both cases, the court held that maternity leave and shared parental leave are not comparable, as maternity leave serves a specific biological and social function. The court also ruled that Mr Hextall’s claim fell under equal pay, not indirect discrimination.
The appeals were dismissed, and the employer’s cross-appeal in Hextall was upheld, confirming that offering enhanced maternity pay without matching shared parental pay is lawful (Daniels, 2021).
	
AC 4.3
Following the Employment Relations (Flexible Working) Act of 2023 which came into force from April 2024. Which strengthened inclusivity and a better work life balance in the workplace.UK employees now have a statutory right to request in writing a flexible working arrangement. This can include times, hours and place of work from day one of employment. Eliminating the previous 26-week qualifying period. Also, allowing employees to make two flexible working requests within a 12-month period (Daniels, 2024)
. 
Upon receiving the request, it is important you consider it in a balanced and objective manner. Evaluating the legislation in the organisations policies and the ACAS Code of Practice, prior to meeting with the employee. Although they have no legal right, it would be good practice should they wish to bring a trade union representative or fellow worker (ACAS, 2024). 

It is worth noting that an employer can only reject the request if there is a genuine business reason. Base it on facts, as it may not be practical for the job, consider the demands of the role and the burden of additional costs. Alongside the possibility of not being able to recruit additional staff or meet customer demand. Furthermore, organising the work amongst existing staff. As you have mentioned, it could have a detrimental effect on the quality of service the team provides (Daniels, 2024).
However, Daniels (2024) highlights the need to make a decision within a reasonable timescale, communicating the reasons clearly. Bearing in mind employers are required to respond within two months. This includes the time offered should an employee appeal the decision. 

A significant case in UK employment law is Commotion Ltd v Rutty [2006] IRLR 171 (EAT) Requesting to reduce her working days to three per week to care for her granddaughter. Mrs Rutty was a warehouse assistant at Commotion Ltd. Denying her request, her employer cited the need for uniformed working hours to maintain team spirit. Following the refusal, Mrs. Rutty resigned and brought claims of indirect discrimination, unreasonable rejection of her flexible working request, and constructive unfair dismissal. The Employment Tribunal upheld her claims, finding that the employer failed to provide evidence that her part-time work would detrimentally affect performance. The Tribunal also determined that her formal request constituted a grievance under Section 32 of the Employment Act 2002. The Employment Appeal Tribunal dismissed the employer's appeal, affirming that the Tribunal was entitled to assess whether the employer's decision was based on incorrect facts (Daniels, 2024).
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