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Evaluating the number and causes of contractual disputes in the UK construction industry between 2015 and 2017

Introduction 

A key element in construction projects is the contract between parties. It outlines the cost, time and quality element of the project and the responsibilities of those parties. Therefore, it is not surprising due to the money involved in projects that several types of disputes arise between parties that need to be resolved. There is a large number of disputes in the UK construction industry despite legislation introduced after the Latham Report – which recommended improvements and clarity in contractual obligations. Also, the amendment of the Construction Act in 2009 which stipulated certain payment terms for all contract forms. 

In this proposal, a ‘dispute’ shall be defined as a ‘difference of opinion on a point of technicality or contract causing the contracting parties to disagree. The dispute threatens the relationship between the parties such that if a compromise, settlement, or agreement does not occur a legal dispute may occur.’ (Gorse, et al., 2013)

These disputes often have a huge financial effect and they result in projects overrunning and going over-budget. Such issues can result in firms going bankrupt and this leads to the subsequent loss of jobs in the industry. It is estimated that the average cost in the UK of a contractual dispute in 2014 was £32m (Whitelaw, 2015)
 
This research will be focussing on JCT and NEC contract suites. By having an appreciation and understanding where the problematic areas occur in the various contract forms, further research can outline the methods in which contractual and communicative approaches can prevent or at least mitigate such problems if and when they arise. 

The purpose of this research is to review the numbers and causes of disputes using documented cases. One can then provide a statistical and evaluative representation of the findings.
A cut off point to limit the cases from the past 3 years of construction disputes arising in the UK, either through the court system or through the Alternative Dispute Resolution system resolving disputes through arbitration and adjudication.





Literature Review

A paper of interest is Causes of construction delay: traditional contracts (Battaineh & Odeh, 2002). The authors produced a research paper into the main causes of Construction delay using traditional, adversarial-type contracts in the Jordanian Construction industry. They looked at a number of large-scale construction projects in the country. They conducted research using a questionnaire distributed by random sampling of 100 contractors and 50 consultants. They analysed their results and used relative importance indexing to rank the importance of problems. Then Spearman’s rank correlation coefficient was used to test the link between the contractors’ and consultants’ responses. 

They found the causes of delay ranged from non-payment of complete works, improper construction methods to adverse weather conditions and loss of time. 

Once all the results had been analysed, the produced tables as shown below to show the differentiation of contractors and consultants specialisation. A further two tables were used to show the relative importance of all the 28 causes of delay found and a final table grouping each of the causes into 8 major areas of delay. These are presented in Appendix A below. A discussion of each of the 8 major areas were discussed and an explanation of the causes of delay for each area followed. 

In my opinion, the paper provides the reader with well-presented data to give an understanding of the causes of delay in the Jordanian Construction Industry. 
Despite the difference in areas of research – the authors conducted this research on causes of delay within the industry whereas my research will be on causes of disputes – a similar style of analysis and presentation could be used. There is a relationship between delay and dispute as the delays are mostly caused by disputes between client, sub-contractor and contractor. 

With regards to the research in this proposal, the analysis of the causes of delay can be utilised and listed in a similar manner as causes of disputes. In addition to this, one could also rank the numerous causes of dispute in the same way. 

The second piece of literature, which in my opinion is significant to this research, is an annual report produced by Arcadis. This is the Global Construction Disputes Report (Arcadis, 2016) which looks at dispute trends in 2015 and compares the figures to the 2014 findings. The report gives an overall picture of the global construction industry in relation to disputes. It also lists the dispute causes – poor contract administration being the most common one. 

The area of interest to my proposed research is the UK section. There is a brief amount of data keeping in line with providing the reader with an overall picture of the industry. There is a table showing the average dispute values and length of dispute value. The report then ranks the three most common causes found in 2015 being: 1. Failure to administer the contract, 2. Incomplete design information for employers’ requirements and the third most common being employer, contractor or subcontractor misunderstanding/not complying with their contractual obligations. 

Further to this, the report states that in the UK, 12.5% of Joint Venture projects/contracts resulting in a disagreement or dispute, down half from the previous year in 2014 (Arcadis, 2016). 

The report states that the main reason for the increase in party-to-party negotiation is the recommendations in the Jackson Report. The pressure to reduce judicial costs to the government and to minimise costs of disputes to the companies involved influenced this increase.

The report paints a mixed picture of the disputes in the sector; it allows us to gain an understanding of the most common problems without overwhelming the reader with too much information. They provide figures from 2010 onwards, conveniently displaying the changes in trends year-on-year in the industry, an example of which is in Appendix B below. The disadvantage of this concise report is it does not go into detail on the exact definition/causes of dispute. Also, it only lists the top three disputes and this does not give a full picture of the disputes in the UK industry which my research aims to highlight. 

A book of interest called 200 Contractual Problems and Their Solutions (Knowles, 2012) contains a list of well-documented landmark cases in the construction industry and the solution to their problems. The author encourages good contract management and dispute avoidance. This is by providing explanations for contractual disputes and the answers from legal precedents set in landmark cases. One example referred to is the landmark case for payment rates outside of a perceived contractual arrangement - ERDC Group vs Brunel University (2006). This case involves the defendant, Brunel University, accepting a works offer through a letter of intent. Crucially, no works contract was ever signed. However, the courts held that Brunel’s conduct of writing to ERDC to proceed with further works by means of several letters of intent did constitute a contract and there was intention on Brunel’s part to create legal relations. Therefore, ERDC were entitled to payment of these works by quantum meruit (fair remuneration for works carried out not under contract). This book does not offer any statistical or outlook on the numbers and types of cases of cases. However, it is a useful aid in my research to help understand the key issues and concepts pertaining to construction and contract law. 


Methods

The nature of this research involves gathering a list of approximately 200 cases by random sampling over a three-year period from 2015 to 2017. 

The cases will be found from a range of different websites. I will be using online legal libraries such as Westlaw and Lexis Nexis. Applying a filter of Construction Law will bring up only the cases that involve construction companies. Also, I will be using Adjudication.co.uk which contains a list of all the cases that have gone through the adjudication route in England and Wales, Scotland and Northern Ireland.

Once I have devised a list of all the cases that I will require, I will then start to look at the case analysis to see what the main areas involved in that particular case. I will also note the judgement for further research into methods how to ensure particular type of disputes between parties can be avoided. 

I will then rank then causes of disputes and apply statistical tests of significance to order the causes from most frequently occurring to least occurring and how likely they are to occur in the sample of data we have. Secondly, I will use Spearman’s rank correlation coefficient to see the association between each of the dispute areas. For example, if one case involves a dispute between the main contractor and client over a disagreement over a final account then what is the link between that and also the quality of work or lack of agreement over the project cost/extras being a reason for dispute in the same case. 

The results of the research will be tabulated in a similar fashion to (Battaineh & Odeh, 2002). I will then discuss the causes of the dispute in main headings such as Financial, Subcontractor conduct, Work quality, Time, Defects and liability to explain the reasons of disputes in each of the main areas. 

The problems and their solutions using case law in (Knowles, 2012) can be referred to for the discussion section. This is to explain the dispute areas in detail, as the author offers concise explanations to each of the contractual problems.

I will then provide a conclusion on the findings. I can provide a broad explanation of the findings, what can be done in the future to study this area in more depth and provide recommendations on what contract practice should be undertaken to prevent the causes of dispute in the discussion. Also, a point to be addressed would be how a cooperative, collaborative approach should be encouraged. This is to work together to either prevent certain disputes occurring and also if they occur, how can they be resolved without going through lengthy and costly processes to reach a conclusion.


Results

As explained in the methods section, the results will be listed and displayed in table format. Initially, the raw results can be displayed in a graph showing the percentage of cases that fall into each dispute category. This would be prior to any statistical procedures are applied to the data. Then the data can be analysed using tests such as Spearman’s rank, Friedman’s test and working out confidence intervals of averages.

I will also use the literature as referred to in the literature review above including those included in appendix C below to provide an informed analysis on the results that I have compiled. Also, where possible, I will provide reference to current UK legislation to suggest the remediation to the causes of disputes I have found in my research. 

Evaluation


My ultimate aim in this research is to present a detailed picture of the facts and figures of construction disputes in the UK. The importance of this research is that most disputes are of recurring nature despite legislation and other good practice guidance being made widely available. I believe this research is beneficial to clients, contractors, architects and other professionals in the industry to have an overview of the number and causes of disputes. They are then adequately informed to exercise due diligence and access sound advice and guidance prior to the procurement of works. 

This study does not go into detail regarding the recommendations of particular contract practice as of course, each individual case will always be judged on its own merit. There is scope to conduct surveys on a local scale to gain a specific understanding of contractual disputes in South Wales. However, the timeline of this study is during a final year of a BSc degree which is limited to only a number of months. Therefore, to maximise the efficiency of this research, I will be limiting the cases to a three-year period from the beginning of 2015 to the end of 2017. Also, I will be using data found in legal libraries where I am able to analyse in-depth the figures presented to me. 

The literature that currently exists does not undertake a study in the number and causes of delay in the UK construction industry specifically. Furthermore, this information is not ranked and statistical tests are not performed to this data, as I intend to do. Initially, this research is limited to evaluation of the number and causes of disputes. This can be elaborated upon in further research to produce a report-type document which includes figures from disputes in the UK industry and a research-led understanding into the causes, where one would then be able to provide informed recommendations to avoid such disputes in the future.
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Appendices 
Appendix A

Samples of data presentation in this research – both tables extracted from (Battaineh & Odeh, 2002)
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Appendix B

Average values and length of disputes, including the ranking of disputes in the UK construction industry - extracted from (Arcadis, 2016)
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Books that will be referred to in this dissertation 

200 Contractual problems and their solutions – Roger Knowles

Global construction disputes report 2016 – Arcadis group

Construction contracts questions and answers – David Chappell

Construction Law – Professor John Uff

Construction Contracts – Law and Management. Hughes, Champion and Murdoch 5th Edition
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Table 3

Relative importance index and ranking of delay factors

Category
Client

Contractor

Consultant

Material

Labor and equipment

Contract

Contractual relationships

External factors

Factor

Finance and payments of completed work
Owner interference

Slow decision-making by owners
Unrealistic imposed contract duration

Subcontractors
Site management

Construction methods

Improper planning

Mistakes during construction
Inadequate contractor experience

Contract management

Preparation and approval of drawings

Quality assurance/control

Waiting time for approval of tests and inspections

Quality of material
Shortage in material

Labor supply

Labor productivity

Equipment availability and failure

Change orders
Mistakes and discrepancies in contract documents

Major disputes and negotiations

Inappropriate overall organizational structure linking all partics to the project

Lack of communication between the parties

Weather condition
Regulatory changes and building Code
Problems with neighbors

Unforescen ground conditions

Contractors
Index

3.30 4
3.51 2
3.24 8
3.08 13
321 9
3.29 5
3.29 5
3.14 10
2.56 17
337 3
3.10 12
232 21
2.06 25
246 18
175 26
3.11 1
2.63 16
3.60 1
325 7
2.40 19
3.05 14
2.94 15
227 22
2.38 20
2.19 23
1.70 27
1.59 28
2.10 24

Rank

Consultants
Index  Rank
332 2
321 4
3.16 5
3.11 6
3.26 3
2.58 13
237 17
295 8
2.74 1
337 1
3.00 7
221 19
2.11 21
247 15
2.00 23
2.79 10
2.63 12
2.89 9
242 16
179 26
2.05 22
2.16 20
2.26 18
2.53 14
1.95 24
1.16 28
1.58 27
1.84 25
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Table 4

Importance index and ranking of major delay categories

Contractors Consultants
Category Index Rank Index Rank
Client 3.28 1 3.20 1
Contractor 3.14 3 2.88 2
Consultant 2.48 6 2.45 4
Material 243 7 2.39 5
Labor and equipment 3.16 2 2.65 3
Contract 2.72 4 1.92 7
Contractual relationships 2.53 5 2.32 6
External factors 1.89 8 1.63 8
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2010 2011 2012 2013 2014 2010 2011 2012 2013 2014
7.5 10.2 27 27.9 27 6.8 8.7 12.9 7.9 10

- DISPUTE VALUES (US$ MILLIONS) LENGTH OF DISPUTE (MONTHS)
UK

Construction disputes in the UK dipped for the second consecutive year. However, in keeping with most
areas of the world, the time taken to resolve disputes continued to rise. In spite of this, the length of time
taken in the UK is the lowest globally.

CAUSE 2014 RANK

Failure to properly administer the contract

Incomplete design information or employer requirements
(for Design and Build)

Employer, contractor or subcontractor failing to understand and/ or
comply with its contractual obligations
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