There is a belief among the British public that the law in relation to non-fatal offences against the person is no longer “fit for purpose” and is in need of reform. The main law used for non-fatal offences is the Offences Against the Person Act 1861 (OAPA). There are some out there that disagree and think the Offences Against the Person is satisfactory. This essay will set out to explain the current laws under the Offences Against the Person in relation to assault, battery, malicious wounding, intending to or causing Actual Bodily Harm (ABH), Serious Bodily Harm (SBH) or Grievous Bodily Harm (GBH), whether or not the act is effective and whether or not the Offences Against the Person is fit for purpose within modern society or whether it is in need of reform due to it being “outdated, unclear and structurally ineffective”.
First we need to set out what the Offences Against the Person explains about non-fatal offences. The Offences Against the Person Act provides two offences of assault: common assault and battery. Common assault a common law offence and is when a person intentionally or recklessly causes another person to apprehend immediate and unlawful personal violence. Violence means any unlawful touching. (Offences Against The Person Act 1861, Section 47) This is the least serious offence, one example of a case is R vs Gaetano Constanza, the case also established a legal precedent of “causing another person to apprehend immediate and unlawful personal violence” which was mentioned few sentences back as part of assault definition. In R. v Constanza the defendant mounted a campaign of hate against an ex-work colleague over a period of 20 months, who sent over 800 threatening letters, would follow her home, wrote offensive word on her front door, drove past her house, stole items from her washing line. As a result she suffered clinical depression. The defendant contended that words alone could not amount to an assault and that the letters could not amount to an assault as there was no immediacy. The defendant's conviction was upheld. The jury were entitled in the circumstances to find that immediacy was present and words can amount to an assault. Thus setting a new precedent that “words can amount to assault” (R. v Constanza [1997])
The other offence of assault that’s also a common law offence is Battery. Unlike assault, actual contact is needed between the victim and defendant but did not result in an injury, this offence is known as “unlawful touching”, and both offences obtain a maximum sentence of six months in prison. (Reform of Offences against the Person. Law Commission). The next offence is Assault Occasioning ABH (Actual Bodily Harm) under Section 47, which is when a person commits assault or battery that caused the victim to suffer of Actual Bodily Harm, it must be proved that the assault “occasioned” (which means caused) bodily harm. The more serious offences is malicious wounding and Grievous Bodily Harm (GBH), “malicious wounding” means deliberately inflicting a “broken skin” (internally or externally) another person. Grievous Bodily Harm is the most serious form of harm (such as a broken limb or psychiatric injury), a case law example of Grievous Bodily Harm is DPP v Smith what happened was a policeman tried to stop the defendant from driving off with stolen goods by jumping on to the bonnet of the car. The defendant drove off at speed and zigzagged in order to get the police office off the car. The defendant argued he did not intend to harm the policeman. The policeman was knocked onto the path of an oncoming car and killed. The case set a precedent on what Grievous Bodily Harm means (DPP v Smith [1961]). If the victim is particularly vulnerable, the jury is entitled to take this into account when assessing if the injury is really serious established in R v Bollom 2004. (R v Bollom 2004), and “psychiatric injury” of Grievous Bodily Harm was included in the Ireland v Burstow [1997], it also established that “inflict” simply means cause and there was no requirement for direct application of force for there to be an assault charge (Ireland v Burstow [1997]). The sentence for malicious wounding and Grievous Bodily Harm is 5 years unless he intended to do Grievous Bodily Harm or malicious wounding and thus if he did may face a lifetime prison sentence.
Now that the laws have been established the laws itself will be evaluated. The Law Commission are the main body that calls for reform of the Offences against the Person Act. The Law Commission are an independent body to conduct law reform. They believe firstly that the Offences Against the Person Act 1861 uses “archaic and obscure” language. For instance in Ireland v Burstow, Lord Steyn noted “the Victorian legislator would not have in mind psychiatric illness” (Ireland v Burstow [1997]), suggesting the law doesn’t reflect mental health issues that have developed and the Victorian society approach is not necessary, the Offences Against the Person Act also has an offence against “Impeding a person endeavouring to save himself from shipwreck” and “Obstructing or assaulting a clergyman or other minister in the discharge of his duties” which are obsolete. As Professor David Ormerod QC puts it in a YouTube video, the Act “fails to provide a logical structured hierarchy of offences of violence” and that there are “to many narrowly defined offences dealing with the same subject, with some of the offences overlapping unnecessarily causing confusion” (Ormerod, 2015). There are also inconsistency in maximum sentences, an offence under Section 39 of the Criminal Justice Act 1998 carries a maximum six month sentence compared to the 5 year sentence for an offence in accordance to Section 45 of the Offences Against the Person Act despite both have the same “mens reas”. Both a Section 20 and 47 offence have a maximum prison sentence of 5 years despite Section 20 causing more serious injuries. The Offences Against the Person Act does not have a definition for “wounding”, case law precedent says that “wounding” must be a “breaking of the skin” (JCC v Eisenhower (1994)) however “wounding” means more than just merely “breaking of the skin” it is also a muscle tear, burn or born fracture. There has also been a lot of technological progress since 1861 changing the way people communicate including telephone, emails and social media so judges have to interpret the law in relation to completely new technological
Alexandra-Maria Eugenicos also points out another problem with the Offences Against the Person Act: “Prosecutors should choose a charge that they think is proportionate and accurate; however, between 2003 and 2013, 7–12% of defendants charged with Actual Bodily Harm in the Crown Court received a custodial sentence of six months or less. This could have been dealt with more cost-effectively in the magistrates’ court. The CPS even advises prosecutors to charge for lesser offences of assault and battery even if ABH is technically available” (Eugenicos, 2017). 
However there are some bodies that disagree with reforming the Offences Against the Person Act, such as Bar Council and the Criminal Bar. The Bar Council is a representative body for barristers in England and Wales.  The Criminal Bar Association exists to represent the views of the practising members of the criminal barristers in England and Wales. They believe these flaws with the Offences Against the Person Act are only theoretical, that the legal meanings have already been established by case law precedents and they believe further repeals of ‘unnecessary’ offences (Criminal Bar Association, 2015). Some could argue that the current law may function well due to judges’ interpretation of case law.
A potential solution to the issues present in the Offences against the Person Act explained in t0.his essay, lies on the Law Commission’s recommendations. They recommendation the adaptation of the modified version of the Home Office’s 1998 draft Bill which comes from the consultation paper ‘Violence: Reforming the Offences Against the Person Act’. (Violence: Reforming the Offences Against the Person Act, 1998). They would like to modify it to “preserve the present position on disease transmission pending a wider review involving more input from healthcare professionals and bodies”, adding a new summary-only offence of aggravated assault which will only be tried in a magistrates’ court and carry a maximum sentence of 12 months, which is “more serious then assault, as they caused an injury” but “the defendant doesn’t deserve more than a 12 months sentence”, “expanding the offence of threats to kill to also include threats to rape and threats to seriously injure”, the main injury offence should follow the “corresponding principle” in which harm “required to be intended or foreseen matches the harm done. For example, an offence of ‘recklessly causing serious injury’ it should be a requirement that the defendant foresaw a risk of serious injury”, and that there should be “no general offence of recklessly endangering people” but they would still keep endangerment offences related to positions, railway and explosives but they should be replaced by more “similar, simpler offences”.
There have been historical attempts to reform the Offence Against the Person Act other than the Home Office Draft Bill 1998, the Criminal Law Revision Committee in 1980 was set up to look at the need for reform, it published its findings leading to the Law Commission undertaking research in that area (Criminal Law Revision Committee, 1980). In 1985 the Law Commission created the “Codification of the Criminal Law” report which contained a draft bill on it, but it was not considered by Parliament (Codification of the Criminal Law, 1985). The Law Commission published a report called “Legislating the Criminal Code: Offences Against the Person Act and General Principles” in 1993, the report described the Offences Against the Person Act 1861 and the law of common assault as “ineffective as a vehicle for controlling violence”, that many aspects of the law are “still obscure” and described the application of the act as “erratic”), the Report also contained a draft bill addressing some of the problems but much like the 1985 draft bill, this has not been consider by the British Parliament (Legislating the Criminal Code: Offences Against the Person Act and General Principles, 1993). A year earlier there was a consultation paper also conducted by the Law Commission saying the same thing. (Legislating the Criminal Code: Offences Against the Person Act and General Principles, 1992). 
However, Stavros Demetriou believes the Law Commission’s 2015 recommendations are “a good starting point, but a more comprehensive review of the non-fatal offences against the person is needed” and that “I understand and appreciate why the Commission decided to focus their recommendations on core offences only, highlighting issues of efficiency in magistrates’ courts, and avoiding problem areas that raise too much controversy and complexity, but I still think it is disappointing. If the Commission’s recommendations are not acted upon then we are left with an important, but incomplete, addition to the scholarship.” (Demetriou, 2016)
John Gardener is another individual who opposes the Law Commissions’ recommendations “My own view is that neither of these arguments yields anything like as strong a case against the 1861 Act as the Law Commission wants us to believe. Over the following pages, indeed, the relevant provisions will be defended against both of the Commission’s arguments. Whatever may be their deficiencies, individually or collectively, and however strong may be the case for their reform, the deficiencies are not those identified by the Commission, and the case for reform is not that upon which the Commission relies. And the result of mistaking the problems, as we will see, is the mistaking of the solutions. The Commission’s reform proposals promise a statutory regime which would possibly do more to damage the law relating to offences against the person than it would do to improve it.”
The 1998 Draft Bill also received criticism which led to a lack of progress in its introduction and thus not been enacted. There is a belief that the Section 47 of the draft bill which created a new offence of “recklessly causing injury” should be spilt into two offences; “intentionally causing injury” and “recklessly causing injury”, this would bring the offences in line with replacing Section 20 and Section 18 offences of the Offences Against the Person Act. The new definition of “injury” was criticized for failing to make a clear distinction between what is sufficient for an injury and what would be charged as a lesser offence of assault, the word “serious” remains undefined and the term “assault” continues to mean both assault and battery.
[bookmark: _GoBack]In conclusion the Offences Against the Person Act is insufficient on the basis that is uses archaic, outdated language and is structurally inconsistent, in support of the Law Commission statement. The Offences Against the Person Act is in need of crucial reform and should be replaced with new legislation which overcomes the problems of the Act. However the issues of the 1998 Draft Bill should also be addressed and considered if any new legislation occurs in relation to replacing the Offences Against the Person Act.
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