Task 1

 Considering the fact that both John and Debra have particular objections and wishes regarding their future business together, we will go through more details in order to find out which legal structure is more beneficial for both of them.
Before setting up a business, John and Debra should discuss how much control would they like to have over it, if they would like to share profits, how do they plan to finance their company and how much liability are they willing to accept in their shared business. These factors will indicate us what type of business suits them better as well.
Let’s start with the first type of legal structure. A sole trader is a business that is owned by only one person. Because there is just one owner, this type of business doesn’t require formal legal paperwork, therefore it means that setting it up is not that complicated and relatively fast, compared to other types of ownerships. Also, it does not require a huge investment and the owner keeps all the profits after taxes. One of the biggest disadvantages of being a sole trader is that the person who owns it is liable for all debts, which means that if they are sued, the business and their personal property may be taken away for the payments that the business owes. Administration is pretty easy as well, because as a sole trader, the main thing a person has to do is to file a self-assessment tax return at the end of the tax year. (Jordan, A. 2021) Sole traders get to make their own decisions and they are not legally required to publish their business accounts. In case if a sole trader decides to close their business, it is a relatively easier process, compared to closing down a limited company, which requires additional costs. (Collins, K. 2012)
All discussed above won’t apply to our case, mainly because John wants his personal liability to be protected, but being a sole trader means that he would face the unlimited liability if his business fails and would be liable for the potential debts. Also, considering the fact that Debra also wishes to invest in their hand-made dog beds business, sole trading doesn’t apply to them, because we already have 2 partners who want to open a business together, and because a sole trader just involves one person and in this case there are two. (Williams, L. 2019)
 Another type of legal structure for their future business would be partnership. This type of unincorporated legal form is a good way for up to 20 persons to set up a business, and is easier to be set up than a limited company. According to section 24 of the Partnership Act 1890, Debra and John will distribute the profits, all the risks, responsibilities and all expenses of their business, if they agree to set up a partnership. Also, they may contribute in the management of their business and will share decision-making. (Partnership Act 1890) Debra and John will pay their own taxes, based on the percentage of their own share and profit, because each member of the partnership must be self employed. It shouldn’t particularly have a formal agreement, but if it does, then partners set out the amount of money contributed by each of them and the way of sharing their profits or losses aspects, in case if the business is not successful. (Department of Business, Innovation and Skills, 2011) The agreement can be drafted at any time, and because family members are the ones who often set up a partnership together, they won’t opt for an agreement, as they know and trust each other and they don’t see the reason why they should make one. It is advisable for John and Debra to enter into a formal partnership agreement because it will minimise the eventual conflicts or disagreements that may arise in their business that could affect them as a family. A part of the agreement can set out what happens if one partner passes away.  In that case, if one of them dies, the partnership will still exist. (Skripak, S. J. 2016) Another particularity, typical for partnerships, is that all partners are equally responsible for the wrongful acts of another partner who acts in their business. Also, if the business won’t have enough funds to cover its loses, John and Debra can be sued for the amount owed. 
 John has mentioned that he would like their business name to be “Plush Bed Pets”. In order for that name to be used, the parties need to receive a written approval from the Secretary of State for Trade and Industry, which is very important. (Morse, G. 2001) The legal necessity of registering a business name is based on the fact that it could be already in use, and another business may have intellectual property rights in the name by way of trademark or copyright. If so, John and Debra may be liable under the Trade Marks Act 1994 s.10.
A private limited company is another type of business entity that can be applied to our case. It requires a more in depth administration and an annual tax return. According to Companies Act 2006, in order to set up a limited company, both John and Debra need to register it with Companies House. This requires a fee of £12 if they apply online, or £40 if they apply via post. Once that’s done, they will receive a certificate of incorporation that will confirm the legal existence of their company and they will also need to register for Corporation Tax. If the Companies House does not approve their application, the parties can not start trading. (Gov.uk, 2021) 
A limited company has two components, a general partner, who is responsible for their business liabilities, and a limited partner, who doesn’t get involved that much. John is going to invest a bigger amount of money than Debra, and Debra does not want to participate in the management of the business. In this case, John is going to be the decision-maker partner, who will take the active role in their business and will be responsible for their company’s liabilities, and Debra would be the limited partner, who will have a minimum implication in their business. (Collins, K. (2012) As a limited partner, if their venture is not successful, the most she can lose is the £20000 that she invested.  If they decide to conduct their business through a limited company, I would highly recommend them to have a partnership agreement, which will have all the terms and conditions for their business. That can help them avoid future conflicts and misunderstandings that can occur between partners. (Types of business ownership. Business ownership and planning, 2021) Having a limited company, means its name will be protected and other businesses won’t be able to use it or another name similar to it, so the name Plush Pet Beds, chosen my John, will be protected. In order to benefit from a higher capital in the future, John and Debra will be able to sell shares in their limited company, which can be advantageous for them. Another beneficial way to grow their income is to provide their goods to other companies, an action that can be done if a person is a sole trader, so again, we see the benefit in opening a limited company. (British Business Bank, 2021) 
After weighting up all the options, I would suggest John and Debra to set up a limited company. In that case, their contributions when it comes to management and decision making will be exactly as they described: John would be the general partner, and Debra, who doesn’t wish to participate in the management of the business, would be a shareholder. A limited company requires more paperwork, but that will guarantee more legitimacy and transparency. Plus, they can really benefit in the future through raising investment and funding.


Task 2
Emmanuel Latif, Abigail Folland and Ray Singh decided to set up a partnership and each of them are consulting solicitors, because they have particular instructions and preferences when it comes to starting a business together. Compared to a limited company, a partnership doesn’t require a registration or an agreement in between parties, so they have the choice of starting a business together without an actual written agreement. But, after looking into the instructions offered by Mr. Latif, I would suggest the contracting parties the necessity to draft an express partnership agreement, based on their negotiations that will manifest their legal obligations. The parties will include any terms they want, the agreed conditions upon which it is to be conducted, and also the rights and obligations in their partnership agreement, according to Section 19 of the Partnership Act, that mentions the following: ‘The mutual rights and duties of partners, whether ascertained by agreement or defined by this Act, may be varied by consent of all the partners, and such consent may be either express or inferred from a course of dealing.’ (Partnership Act 1890) A standard partnership agreement requires a fee, which depends on the solicitor.
Without a partnership agreement, according to the Partnership Act 1890 s.24, the default position will apply. That means that the partners will be entitled to have an equal share in the capital and profits, something that is not suitable for Emmanuel, who wishes to invest more than the other 2 parties, and therefore have a higher salary.
 Although the partnership doesn’t need to have a fixed term, whenever a partner decides to leave or retire, they are required by law to give the other partners a notice of their decision, and also get the mutual consent from their fellow partners regarding their decision, according to s26(1), that cites: “a partner can dissolve a partnership with no fixed term agreed upon by giving notice.” (Partnership Act 1890)  Upon receiving this notice, they can decide if they would like to buy their share in the partnership. Based on that, I would suggest Emmanuel, Abigail and Ray to include their decision about retiring or leaving the partnership at some point in their agreement, if they decide to have one. Following the instructions received from Emmanuel, we will specify in the agreement the terms and conditions of purchase, which is monthly instalments over 2 years with interest at 5% per annum. (Morse, G. 2001) According to English Law, if the partnership doesn’t have an agreement, it will be dissolved once one of the partners decides to leave, and also, a new partnership will be created if they decide to include another partner in their business, previous one being dissolved.  That’s why, I again insist on the necessity of embodying an express agreement, if all the 3 parties would like their terms to be respected. (Law Commission, 2000)
Emmanuel intends to invest £50000 in their partnership, while Abigail plans to inject a sum of £20000, followed by £30000 as a 7 year loan from a bank, and Ray would like to invest £30000 as capital. If there will be an agreement in their business, their investments don’t have to be equal, meaning that their  income will be based on their initial investment, as in without an agreement, all parties must invest the same amount of money, and eventually, will share the same profits, as the default terms of the Partnership Act S24 will apply: “subject to any agreement express or implied between the partners...” According to Emmanuel’s instructions, all partners will receive a fixed amount of their business profits (salary) on a monthly basis, as stated above, based on their investment. The rest of the profit, if there is any, will be again divided accordingly. All the parties then must independently pay tax and national insurance every year, based on their total income. 
According to Morse (2001), “the good faith between partners is an implied term of every partnership agreement.” which means that mutual respect and trust in each other is crucial in a partnership. Emmanuel doubts Abigail and her competence for a long term work, because she has suffered from chronic fatigue syndrome in the past and was unable to work for a long period of time. He doesn’t want that to happen again, and even if Abigail confirmed that she is doing better, Emmanuel would like her to withdraw from the partnership is she won’t be able to work longer than 3 months in a year. He won’t have the authority to do that, according to s.25 of the Act, so I would suggest all the parties to discuss that matter again, before proceeding to opening a business together, in order to avoid future conflicts. (Partnership Act 1890)
Based on all the points discussed above, if the parties don’t wish to have a partnership agreement, the default position set out in Partnership Act 1890 s.24 will apply, meaning that some of the instructions offered by Emmanuel, including the capital and profits numbers, will not be implemented. That being said, a partnership agreement is recommended, as it will help all the parties set up the desired terms and conditions of their shared business, without any unexpected changes that may arise later.
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