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Specialist Employment Law

AC 1.1, 1.2 & 1.3 Employment tribunals were founded in 1964 and were originally known as “industrial tribunals” until 1998. They were formed to handle appeals by employers against industrial training levies (Daniels, 2012, P13) however, as the law has developed over time, employment tribunals now handle claims for employees for unfair dismissal, and a variety of discrimination claims under the Equality Act 2010 (CIPD, 2022, A). 
In terms of the Employment Court hierarchy the order which employment claims are dealt with, the Employment Tribunal is the first court that individuals can bring their claims to and is where the majority of Employment Tribunal claims are heard. Decisions will usually be made by one judge however, they may be accompanied by up to two lay members where cases are more complex (Daniels, 2012, P15). Decisions can be appealed and handed up to the Employment Appeal Tribunal however, this must be based on a point of law and not purely because either party is unhappy with the decision (Daniels, 2012, P22). For example, in the case of Royal Bank of Scotland v McAdie EAT 0208/006, after McAdie, the Employment Appeal Tribunal ruled that the ET’s decision should have been based on McAdie’s dismissal being fair as opposed to her illness being caused by the grievance process. Due to McAdie’s long term illness it was found that her dismissal was fair. Further appeals can be made through the Court of Appeal and then Supreme Court however, in some circumstances, where cases are high profile, they can be sent straight to the Supreme Court for a final decision to be made. 
It is important to note that individuals have up to 3 months less 1 day to bring a claim to an Employment Tribunal unless the claim is for wages, the Claimant will have up to 6 months to bring their claim to a tribunal. However, before an individual can make a claim, they must first approach ACAS to complete the Early Conciliation process whereby the employee and employer will attempt to resolve their dispute before taking the claim to tribunal (ACAS, 2021, A). Once ACAS receive notification, the time limit of 3 months is extended to ensure there is enough time for conciliation to take place (ACAS, 2021, A). Should a dispute be settled at this stage then terms of the agreement are signed under a COT3 however, if an agreement is not reached, then the claim can then be taken to an Employment Tribunal. For the Employment Tribunal to accept a claim, an ET1 claim form must be completed and submitted by the Claimant detailing the reasons for their claim. (CIPD, 2022, A). The ET will then issue the ET1 to the Respondent requesting them to respond to the claims via an ET3 form. The Respondent is given 28 days to complete and return the form to the ET who will determine how to proceed with the case. The next steps could include a preliminary hearing or a final full hearing (CIPD, 2022, A). A preliminary hearing will be arranged to discuss any issues to ensure the smooth running of a case and a final hearing involves all evidence being heard (CIPD, 2022, A). Many cases will agree to settle a claim before reaching a final hearing and similarly to reaching an agreement at Early Conciliation, the terms of the settlement will be signed and agreed via a COT 3. The terms of a COT 3 are like that of a Settlement Agreement whereby the employee accepts a settlement payment from their employer in return for their agreement not to pursue any claims. However, if an agreement is not reached between the parties, following a final hearing, the ET will make a judgement where they can award the Claimant compensation or payment of wages (CIPD, 2022, A). 
The way Employment Law has developed over time has opened the door for more individuals to bring claims to the ET. Further employment regulation could have a positive impact for minority groups by offering them further employment protection, this can help to encourage equality and diversity in the workplace while also encouraging more people to work in the UK rather than overseas. Many employers would argue that employment regulation is more in favour of the employee and while this may be true, Employment Law brings many benefits to employers such as staff retention which can also impact their revenue and economic growth. For example, employees are unable to bring claims for unfair dismissal without 2 years’ service. This should ensure that employers follow a fair process before proceeding with a dismissal which could result in issues being resolved or an employee being dismissed without the risk of damaging the reputation of the employer.  
AC 4.1,4.2,4.3 & 4.4 Firstly, a person’s employment status determines what rights they have and the obligations their employer has towards their employment (GOV.UK). An employee is considered to have the most protection under employment law including rights in relation to pay, time off and working time. 
Under the Employment Rights Act 1996, in relation to pay, employees are entitled to an itemised pay statement before or at the time of the payment of their salary (Legislation.gov.uk, A). The statement must include information relating to gross and net payments, any deductions and the purpose of those deductions. Failure to provide employees with an itemised pay statement could result in the employee making a claim at an Employment Tribunal where the ET could instruct the employer to refund any deductions made up to 13 weeks prior to the application to tribunal (Daniels, 2012, P69).

The National Minimum Wage Act 1998, gives employees the right to receive a minimum hourly rate of pay (Daniels, 2012, P71). The National Minimum Wage can include payment of a bonus however, payment of tips and gratuities cannot be used to make up the NMW (Daniels, 2012, P72). 
National Minimum Wage and National Living Wage for the year 2022 to 2023 are paid as follows:
	Age
	2022-2023

	23 and over (NLW)
	£9.50

	21 to 22
	£9.18

	18 to 20
	£6.83

	Under 18
	£4.81

	Apprentices
	£4.81


(GOV.UK)
Failure to pay the NMW or fulfil an employees request to see records of their pay can resort to the employee making a claim at an Employment Tribunal (Daniels, 2012, P73).  
Employees are also entitled to the following statutory minimum pay for the following types of leave:
	Types of Leave
	2022 - 2023

	Maternity Leave
	£156.66

	Paternity and Shared Parental Leave
	£156.66

	Adoption Leave
	£156.66

	Parental Bereavement Leave
	£156.66

	Sickness Pay (SSP)
	£99.35


(GOV.UK, 2022)
Employees are entitled to a minimum level of holiday, rest periods and reasonable working hours under the Working Time Directive (Daniels, 2012, P64). 
Under the Working Time Regulations 1998, employees are entitled to 5.6 weeks’ paid leave which is to include eight UK public bank holidays. Workers must be paid the equivalent of a week’s pay for each week of leave (Daniels, 2012, P64). Employees must not work over and average of 48 hours per week over a 17-week period unless they give their consent to opt out of this arrangement (Daniels, 2012, P67). 
Working Time Regulations also state that the following rest breaks are applied during work hours: 
· Employees must have at least 5.6 weeks paid annual leave each year (28 days).
· 20 minutes rest in any period of work last six hours or more 
· 11 hours rest in any one 24-hour period
· 24 hours rest in any seven-day period or averaged over 14 days
· Night workers (anyone working at least 3 hours within the night period (11pm – 6am unless otherwise agreed with employer))
· Young workers – above school leaving age and under 18 – 30-minute rest break over 4.5 hours daily rest of 12 hours and weekly rest of 48 hours (Daniels, 2012, P68). 

There are also further entitlements employees have to types of leave they can take in relation to family. Firstly, maternity leave allows pregnant employees to take up to 52 weeks’ leave (Daniels, 2012, P75). The periods of maternity leave are divided into 3:

· Compulsory maternity leave – employees are not permitted to work for 2 weeks following the date of childbirth;
· Ordinary maternity leave – employees are entitled to 26 weeks’ leave regardless of their length of service;
· Additional maternity leave – employees are entitled to a further 26 weeks’ additional maternity leave immediately after OML (Daniels, 2012, P75).

To be entitled for maternity leave, employees must provide notice of their pregnancy to their employer not later than the 15th week before expected childbirth (Daniels, 2012, P75). During maternity leave, employees are entitled to all benefits of the terms and conditions of employment as they would have been should they have been in work (Daniels, 2012, P76). In terms of holiday entitlement, this will continue to accrue while the employee is on maternity leave except for bank holidays. An employees length of service will also continue to accrue as it would if the employee was in work (Daniels, 2012, P76). During maternity leave the employee is entitled to up to 10 Keeping In Touch Days where the employee can work any ten days during their maternity leave without losing their entitlement to statutory maternity pay. It is important to note that it is not mandatory for employees to work their KIT days, the purpose of KIT days is to give the employee an opportunity for training or updates and to maintain the employment relationship while on leave (Daniels, 2012, P76). 

When the ordinary maternity leave ends, an employee is entitled to return the same job they left however, following additional maternity leave an employee is entitled to return to the same job unless this is not reasonably possible. In this circumstance, the employer must offer a similar role including the same terms and conditions of employment (Daniels, 2012, P76). Failure to comply with these regulations could result in unfair dismissal claims. 

If the employee has at least 26 weeks’ continuous service at the 14th week of expected childbirth, then the employee will be entitled to statutory maternity pay. SMP is payable to employees for a period of 39 weeks (Daniels, 2012, P77).

Similar leave entitlements are available for adoption leave and pay however, only one parent is entitled to take leave. Employees on adoption leave are also entitled to the benefits and terms and conditions of employment while they are on leave and when they return to work (Daniels, 2012, P78).

There is also an entitlement for fathers to take paternity leave and pay for up to two weeks provided they have at least 26 weeks continuous service at the 15th week before expected childbirth. When they return to work following paternity leave, they are entitled to the same rights as those on maternity leave (Daniels, 2012, 78).

In addition to maternity and paternity leave, employees are entitled to parental leave. There is a minimum framework that employers must adhere to in terms of parental leave and this includes: 
· Applied to employees with at least one year’s continuous service; 
· Up to 13 weeks’ leave can be taken for each child and up to 18 weeks should the child be entitled to disability allowance;
· The purpose must be related to caring for a child;
· Leave can only be taken during the child’s first five years except adopted children where leave is applied for the first five years of placement and for disabled children where leave is applied until they are 18 years of age;
· The employees contract of employment continues while they are on leave;
· The employee has the right to return to the same job after taking leave (Daniels, 2012, P79).



 



 




AC 2.1 Discrimination Law is largely covered by the Equality Act 2010. Under the Equality Act it is unlawful to discriminate against someone on the grounds of any of the protected characteristics in the workplace and applied to job applications, during employment and when employment ends (Daniels, 2012, P85). There are 9 protected characteristics under the Equality Act 2010, this means you cannot discriminate against anyone with any of the following characteristics: 
· Age
· Sex
· Race
· Disability
· Pregnancy/maternity
· Marital status/ civil partnership
· Sexual orientation
· Gender reassignment
· Religion/beliefs (Daniels, 2012, P104)

There are 6 types of discrimination and these include:
· Direct discrimination - treating someone with a protected characteristic less favourably than others.
· Indirect discrimination - putting rules or arrangements in place that apply to everyone, but that put someone with a protected characteristic at an unfair disadvantage.
· Associative – treating someone less favourable because they associate with another person who has a protected characteristic. 
· Perceptive – treating someone less favourably because they are perceived to be part of a protected group. 
· Harassment - unwanted behaviour linked to a protected characteristic that violates someone’s dignity or creates an offensive environment for them.
· Victimisation – treating someone unfairly because they have complained about discrimination or harassment. (Daniels, 2012, P86)

It is not only employees who cannot be discriminated against, but also job applicants and this goes as far as ensuring that the wording on a job advert is not discriminatory in nature.
There may be rare cases whereby it can be objectively justified that an applicant is required to hold a certain protected characteristic for example, a refuge for women who have experienced domestic abuse may advertise for a female support worker so that residents feel safe, or a Mosque advertises for an Imam who is Muslim. 
Under the Equality Act a person has a disability if they have a physical or mental impairment which has a substantial and long-term adverse effect on their ability to carry out normal day-to-day activities (Daniels, 2012, P106). Employers therefore, have a duty to make reasonable adjustments to premises or working practices to help applicants and employees overcome disadvantage resulting from disability, a failure to comply with this duty is a form of discrimination (Daniels, 2012, P107). For example, in the case of The Government Legal Services v Brookes: UKEAT/0302/16/RN, the EAT upheld the ET decision that requiring a job applicant with Aspergers to take a multiple-choice test as part of the recruitment process amounted to indirect discrimination. The EAT decided that the reasonable adjustments requested were reasonable and that as there was medical evidence provided to highlight that multiple choice tests generally placed those with Aspergers at a particular disadvantage compared to people who do not have Aspergers, as people with Aspergers often lack social imagination. 
An employer’s duty not to discriminate not only relates to recruitment and selection but also during employment. Employers must also consider the terms of employment. For example, making 9-5 hours mandatory could be discriminatory against working mothers. Recently, in the case A Thompson v Scancrown Ltd T/a Manors: 2205199/2019 Thompson’s flexible working request was rejected by her employer which would have prevented Thompson from being able to pick up her child from nursery at 5pm. The ET found that Manors failure to consider more flexible working put Thompson at a disadvantage. Therefore, it would be beneficial to ensure terms are as reasonably flexible as possible to accommodate. Discrimination must also be considered when opportunities for promotion, transfer or training are not offered to employees because of a particular characteristic.  A common example is women perhaps being missed for promotions or bonuses because they are on maternity leave, or not qualifying for promotions or benefits because they work less conventional hours due to childcare. 
(AC 2.2) Equal Pay regulations form part of the Equality Act 2010 and this states that the terms and conditions of employment must be equal between men and women who are employed on like work, work rated as equivalent or work of equal value. It is important to note that equal pay relates to all terms and conditions of employment and is not solely based on salary (Daniels, 2012, P97). The term ‘like work’ is defined as “work of the same or a broadly similar nature” (Daniels, 2012, P97). The term is broad and Employment Tribunals will usually take into account what work is regularly completed rather than infrequent tasks or the duties that are stated within a contract (Daniels, 2012, P97). When referring to ‘work rated as equivalent’, this means jobs that are different but have a similar rating following an analytical job evaluation (CIPD, 2021). Finally, ‘work of equal value’ relates to two very different jobs that the employee claims the same level of skill is required to carry out both jobs (CIPD, 2021). 

There are some circumstances where an employer can defend claims for equal pay. For example, where there is like work but the pay differs, employers could argue that the difference in pay relates to one party having less experience than the other (Daniels, 2012, P100). Alternatively, employers could defend equal pay claims through red-circling. Red-circling involves one or more employees whose pay is protected for a specific period of time or for the duration of their employment. Red-circling allows for employers to change the work of the employee for reasons such as a demotion or reasonable adjustments for medical reasons without reducing their pay (Daniels, 2012, P100). For example, in the case of Audit Commission v Haq and others (2010) UKEAT/0123/10, 9 female inspection and information officers made a claim for equal pay against their employer as they compared their jobs with colleagues, who were mostly male and on a different pay scale. Their male colleagues who were recently transferred to the Audit Commission were on a higher salary which remained during their transfer due to their pay protection. The EAT ruled that the men were not disproportionately advantaged by the pay protection scheme and that the purpose of the scheme was legitimate and a proportionate means of achieving the aim. 

For employers to ensure compliance, they must undergo regular pay reporting. The purpose of pay reporting is to encourage employers to reward people fairly (CIPD, 2021). It is required by law for all large UK businesses to disclose their data on earnings by gender. Their report must also include their data on CEO pay compared with the pay for their workforce. For smaller businesses, it is voluntary for them to produce a statement on their gender pay gaps (CIPD, 2021).

AC 3.1 & 3.2 
(A) Dear Managing Director, 
Please read carefully the following advice relation to contractual variation which must be considered before the site can be closed and employees transferred to the new site. 
Contractual Variations
Your options
Your options to vary the terms of a Contract of Employment are as follows:
· Use a variation clause, where the contract says you can make changes;
· Agree changes with the workforce through consultation;
· Unilaterally impose the change and rely on employee’s conduct to establish implied agreement;
· Dismiss all employees and offer to re-hire them on the new terms and conditions.  And, of course, this is also ensnared with difficulties (CIPD, 2021, B).

By changing the terms and conditions you may experience the following challenges:
· the employee might refuse to work under the new terms;
· the employee might object at the time but only later — maybe several years later — bring a breach of contract action and recover damages for several years’ less favourable terms;
· the employee might resign on the spot, claim constructive dismissal and potentially win a substantial award;
· the employee might allege indirect discrimination with the potential for an unlimited award;
· if the change follows a TUPE transfer, any dismissals — actual or constructive — are likely to be automatically unfair.

Variation clause
A variation clause is a clause in the Contract of Employment which allows employers to make changes themselves, without the employees’ direct consent.  Contracts will often contain variation clauses allowing the employer the right to unilaterally vary terms and conditions of employment (CIPD, 2021, B). 
Consent or Agreement
The ideal method for an employer to use to make changes to its employees’ contracts is agreement. That way, there is unlikely to be any dispute or acrimony, and there is no lingering threat of a tribunal claim. Once this agreement has been made it is recommended that this is confirmed in writing and signed by the employee.  
Sometimes the law interferes, for example there are limits to when you can agree changes to terms and conditions that arise because of a TUPE transfer.  
Dismissal and re-engagement
If an employee can be persuaded to consent to a change to his terms and conditions of employment, without a strong business reason, there is a risk of unfair dismissal claims (Daniels, 2012, P58).
Carrying out dismissal and re-engagement is considered a redundancy dismissal and so the correct consultation process must be completed before dismissal (CIPD, 2021, B).  
Kind regards
Rebecca James 

(B) Dear Managing Director, 

Please read carefully below my advice in relation to the individual redundancy process.

Individual redundancy procedure 
Redundancy is a potentially fair reason for dismissal, but it is essential that the procedure leading up to it is also fair and reasonable. Otherwise, the Company may be exposed to claims of unfair dismissal and/or discrimination in some cases (Daniels, 2012, P143). In order to minimise the risk of a claim, you must be able to show that: 
 
a)     There is a genuine redundancy situation; 

You will need to show that there is a reduced need for your employees to perform work of a specific type. You will also need to demonstrate that there is then a reduced need for their work at any of the remaining business locations (CIPD, 2021, A). 
b)     The correct selection pool has been identified; 

It is very important to correctly identify the selection pool from which any redundancies
should be made. 
The pool should contain employees with similar skills, experience and duties.  If there
are any roles that are interchangeable, you should include them in the pool. For example
you would have separate selection pools for carpenters and for supervisors (CIPD,
2021, A).  

c)     The employees have been fairly selected for redundancy 

You need to show that the employee has been selected from an appropriate selection pool for redundancy by either applying selection criteria.  

The selection criteria should be as objective as possible. The assessment should be completed independently by two appropriate line managers, depending on the selection pool.  The scores should then be combined and the person or persons scoring the lowest combined scores should then be selected for redundancy (CIPD, 2021, A). 
d)     The employees have been given advance warning and consulted;

As there are under 20 employees being made redundant, there is no limit on the time period for this to take place. The employee at risk must be advised in writing that you are proposing to make the identified number of redundancies from that pool and that they are at risk of redundancy. Individual consultation meetings mus then be held with all the employees in the selection pool to advise them of the proposed redundancies and obtain their views on the redundancies. Following consultation, the employee should be given formal notice that they have been selected for redundancy and given the right to appeal against the decision (CIPD,2021, A).


e)     The employee must be offered any alternative vacancies

You must offer the selected employee any jobs within the Company that are available at the time of the redundancy (CIPD, 2021, A).  
 
Redundancy Pay

Employees are entitled to statutory redundancy pay based on their age and length of service. They will also be entitled to notice and to be paid any accrued but unused holiday entitlement (CIPD, 2021, A).

Kind regards
Rebecca James 

(C) Dear Managing Director, 

I am providing below my advice on your obligations to transferring employees from one site to another.

Your requirements under TUPE
The Transfer of Undertakings (Protection of Employment) Regulations (“TUPE”) will apply to the transfer of employees.  As a result, you will take on all the rights and liabilities associated with the employees currently employed (Daniels, 2012, P150).

Your requirements to consult under TUPE
You have an obligation to inform and consult with all workers who may be affected by the transfer.  “Affected workers” includes any transferring employees (Daniels, 2012, P153).   

Consultation with appropriate representatives
The obligation is to inform and consult with appropriate representatives.  These may be either existing representatives or new ones especially elected by employees for this purpose (Daniels, 2012, P153). 

If these requirements are not complied with it could result in exposure to a potential protective award of up to 13 weeks’ pay per employee for failure to consult (Daniels, 2012, P153). 

Information that must be provided
You have a duty to inform each employee representative about:

· The fact that the relevant transfer is to take place; 
· When, approximately, it is to take place; 
· The reasons for it; 
· The legal, economic and social implications of the transfer for the employees; 
· The measures that you will take in relation to the affected employees (Daniels, 2012, P153).

When consultation is required
Consultation should begin in good time. There is no set timetable, but consultation should take place early enough for it to be conducted properly and effectively. There must be time for the appropriate representatives to consider properly the proposals that are put to them. 

Restructure
The transfer may result in some changes to duties, functions and reporting lines for the transferring staff and for some of your existing staff. You should consult with employee representatives about the proposed restructure in staff before the transfer takes place.

There will be contractual variations, for example to duties or place of work.  Contractual variations are only permitted where:

· They are unconnected to the transfer; or
· They are connected to the transfer and there is an economic, technical or organisational (ETO) reason entailing changes in the numbers or functions of employees (Daniels, 2012, P152).

Kind regards
Rebecca James 
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