INTERNAL MEMORANDUM

TO: Oliver Jones

FROM: Rhian Carrod

MATTER: Case of William Brown

DATE: 7 May 2021



Offences & Sentencing 

Under the Thief Act 1968, could be found guilty of two offences. These offences are as follows,
S4(1) thief of “property”, money and all other property. This offence has a maximum sentence of 7 years. (Anon., n.d.)

Should it be proven in a court of law that the documentation was falsified it is possible that an additional charge could be bought against the defendant. This is as followed, 

S17 false accounting. This offence has a maximum sentence of 7 years. 


The Actus reus is a guilty act. In regards to thief, the actus reus would normally be a infliction of force upon the victim (Anon., n.d.). It must be found that the actions of the defendant in this offence were voluntary. Should it be seen that the act was involuntary it will be hard for the courts to prosecute. Actus reus could also be an act of omission, this would be the failure to correctly stock take and record on documentation. In this case as there is only  one sole accused it would show that the defendant stole with intent and were acting of their own accord.
The Mens rea is the ‘guilty mind’ and is the mental elements of offences. This will be determined by whether there was an intention to steal. In this case it is possible to prove that there was intention should the records recorded show miss figures and false information. There is also signs of direct intention as it was apparent that by stealing the money and stock the company would leave the victim without their property. 



Plea

A guilty plea to the offences will mean the case will go straight to sentencing. Should the Magistrates’ court believe that they do not having sufficient sentencing powers for the offence, they will send the case to the Crown court. 
A non-guilty plea or a non-indication to a plea means that the case will go straight to the allocation hearing where it will be decided in which court the case will be heard. 
The files that are presented by the police and CPS will be based off the plea that is enter by the defendant. Careful consideration should be taken into account when making the plea decision. All consideration should be placed in the advantages and disadvantages of winning or losing with the plea entered. Non-guilty pleas can be observed and considered as a lack of remorse for the offences committed. It could also been considered that the defendant sees nothing wrong with their actions. If found guilty the sentence could be increased due to these factors. A guilty plea could be observed as a show of remorse for the offences and that the defendant is aware that they have broken the law with their actions. A guilty plea at the beginning of the court proceedings can be considered by the Judge when sentencing should happen. A guilty plea however could and may result in a prison sentence of the maximum available. It should also be considered entering a guilty plea when the defendant is not guilty could result in a wrongful conviction. The court may adjourn for a pre-sentencing report to be made should the guilty plea be entered. 


The defendants previous good character should be made known to the courts. His job within the Territorial Army should that he is good understanding and following. Should the defendant be found guilty as is convicted it could affect his current education and future career choice. These are factors that could affect the sentencing length should a guilty verdict be reach. 


Further evidence/ enquiries

Further evidence will be needed in order to further make a defence.  It must be established if anyone other than Mr Brown was  working on the days that the money or cases were taken, could another employee or person have done it?. A copy of the stock records that have allegedly be falsified can help to determine and confirm if these are were in fact filled in by Mr Brown himself, could the delivery have been wrong? Was the stock miscounted?. It can show who took the stock take and when as this documentation requires a signature with the date. Any CCTV from the premises can show or disprove any wrong doing around the cash registers, end of night count and stock taking, could another employee taken from thee till? Could a customer not have been charged for a drink? There was an event on, on the day of the alleged thief of money, a large amount of people would have been in attendance. The evidence that the CPS has collected needs to be seen as it seems circumstantial. Mr Brown has just inherited the amount of £50,000 so what would cause him his employment? It is evident from this that Mr Brown is not currently suffering with any financial difficulties. He is currently a undergrad student studying to become a teacher and a criminal conviction would hinder this, it could be questioned as to why he would risk his education and future carer, stealing?. Mr Brown is part of the Territorial Army which shows that he is of good character. He also has no previous convictions meaning that these offences are out of character. 
 
Court allocation

This is an either-way offence so can be trailed in either the Magistrates’ court or the Crown court. The first hearing will be held in the Magistrates’ court, it will either be listed as a Gap case or a NGap case. The Gap cases are listed because it is anticipated a guilty plea will be given. The NGap cases are anticipated to be a non-guilty plea. The Gap cases are straight forward. The police will prepare a file that follows the National File Standards (NFS). And things will be done and justified as fast as possible. Should a non-guilty plea be given this court it would be moved the NGap court. Should a non-guilty plea be enter again at the NGap court the case will then proceed to an allocation hearing. The defendant will be either remanded or released on bail. A guilty plea could result in bail being revoked. Before the NGap court the CPS will serve a sufficient amount of disclosure with evidence they may have. 
At the allocation hearing it will be determined which courts the case should be trailed. Should this happen the court will provide an N153 form which will give at least a 7 day notice, it will give a brief outline of the decision to order the hearing, (Justice, 2018). Should the court decide to use another hearing as an allocation hearing they will not have to provide any notice. Details of what can happen in each court is outlined below but not limited to, 

Magistrates’ court
Should the case be held in the Magistrates’ court there a advantages. This court has limited sentencing powers which means that Mr Brown can only be given a maximum prison sentence of 6 months for the offence or 12 months should he be found guilty of two offences. The court can order that the sentences are run consecutively or simultaneously, this would be decided at sentencing meaning that the defendant could serve a maximum of 6 months for both offences. Magistrates’ court have limited powers when it comes to fines. Having the proceedings in this court it would work out finically cheaper for the client as it is a simpler process. This would be the preferred court for the case due to this.

Crown Court
Should the case be held in the Crown court there are both advantages and disadvantages. The court has stronger sentencing powers which means that if found guilty the maximum sentence for the offence could be given, meaning that Mr Brown could serve up to 14 years should they be consecutive. The trail will be held with a 12 person jury and they must come to a unanimous vote or if split a minimum number of juries in 10 must agree. Should it be a plea not guilty and then be found guilty there is a risk of harsher sentence and a larger fine or compensation repayment. 

The court will decide which court the case will heard in an no choice is given to the defendant. The courts will try to keep things within the Magistrates’ court, this would be the best outcome for this case due to their limited powers. 

Financial support 

A certificate of earnings should be provided to the courts in order for it to be determined what the defendant can afford should they be issued with a fine or any compensation owing to the victim. Should the defendant have means to pay any fines and compensation to the victim in one payment the courts can order for this to happen. A payment method could be put into place with conditions attached such as, time scale or amount. 
For the proceedings of the case, help with the costs can be given through a several ways. A representation order can help with the full representation within the courts. In order to receive this order a CRM 14 and CRM 15 form must be completed and sent together to the Magistrates’ court. The representation order also extends to application of bail in the Crown court, advice for appealing sentencing or convictions. 
An ‘interest of justice’ test can be completed as the defendant could have his reputation damaged and lose his education and future carer, it would also benefit Mr Brown to have legal representation. Should the Magistrates’ courts fail and the defendant is sent to the Crown court it will be presumed that the ‘interest of justice’ is satisfactory. 
Should Mr Brown be in receipt  of certain benefits, such as, income support, state pension funding could be received by completing the ‘means test’. In the Magistrates’ court only the income of Mr Brown will be taken into consideration, any capital assists will not, i.e Houses or cars. This would also mean that the inherits that Mr Brown received would not be a contributing factor or affected in the decision. If the minimum threshold is met an initial assessment and full ‘means test’ will be completed. In the Crown court both Mr Browns income and capital assists will be considered in order to complete this tests. In the event that Mr Brown is in a financial position to pay for solicitors and courts it may result in the full costs being paid by himself. 
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