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The law of criminal liability by omission is an area of law that has attracted significant debate in recent times (Smith, 2018). The question of whether the law is fit for purpose, or whether a general duty to act should be introduced in England and Wales, is a contentious one. This essay will consider the different aspects of the law surrounding criminal liability by omission, with particular focus on the relevant case law and journal articles, and assess whether the current law is fit for purpose, or whether a general duty to act should be introduced. The essay will also consider the advantages and disadvantages of introducing a general duty to act and assess whether this is something that is likely to be introduced in the future.
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According to Mott (2021), the law relating to criminal liability by omission concerns the failure of an individual to act in a situation where there is a legal duty to do so. The criminal law recognizes a number of situations where there is a duty to act. These include situations where a person has a special relationship with the victim, such as a parent-child relationship or a doctor-patient relationship, or where there is a contractual duty to act, such as in the case of a lifeguard. In addition, there are situations where the law imposes a duty to act, such as in the case of a statutory duty.

There is no general duty to act in criminal law, meaning that individuals are not generally required to intervene in the commission of a crime. This is because the law recognizes that there may be a number of reasons why an individual may not intervene, such as fear of reprisal or lack of knowledge of the situation.
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For a crime to be committed by omission, there are a number of requirements that must be met. Firstly, the defendant must have had a duty to act. This can arise in a number of ways, as discussed in Part 1. Secondly, the defendant must have failed to act when there was a clear opportunity to do so. Thirdly, the failure to act must have resulted in a crime being committed. Finally, the defendant must have had the necessary mens rea, or mental state, to commit the crime (Herring, 2018). This means that the defendant must have either intended to allow the crime to be committed or must have been reckless as to whether the crime would be committed.
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Liability by omission arises where an individual fail to act in a situation where there is a legal duty to do so, and this failure results in harm to another person (Allen, 2016). There are a number of cases where liability by omission has been established. One such case is that of Miller [1983], where the defendant was living in a house that caught fire. The defendant was a squatter and had been using a paraffin stove for heating and cooking. The defendant saw the fire and left the house without making any effort to put it out or to call the fire brigade. The defendant was charged with arson and appealed the conviction on the basis that he had not caused the fire. The appeal was dismissed, and the defendant was found guilty of arson by omission (Allen, 2016).

Another case where liability by omission was established is that of Shama [1996]. In this case, the defendant and the victim had been in a relationship that had ended. The victim had informed the defendant that she was pregnant with his child and had asked for his help in obtaining an abortion. The defendant had promised to help, but failed to do so. The victim died as a result of a botched abortion, and the defendant was charged with manslaughter by omission.
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The question of whether there should be a general duty to act in English criminal law is a contentious issue (Smith, 2010). While some argue that such a duty is necessary to address the issue of criminal liability by omission, others believe that it would be impractical and could lead to unfairness in certain situations. Proponents of a general duty to act argue that it would help to fill the gaps in the current law, which relies on specific duties to act in certain circumstances. This would mean that individuals would be under a general duty to act in any situation where they are capable of doing so and where their failure to act would result in harm or loss to another person.
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One advantage of a general duty to act is that it would help to address the issue of criminal liability by omission, which is often criticized for being too narrow and reliant on specific duties (Smith, 2010). This would mean that individuals would be under a duty to act in any situation where they are capable of doing so and where their failure to act would result in harm or loss to another person. This would also help to prevent situations where individuals are able to avoid liability by simply doing nothing, despite being able to prevent harm from occurring.

However, there are also potential drawbacks in introducing a general duty to act (Smith, 2010). One concern is that it could be difficult to define the scope of such a duty, and this could lead to uncertainty and unfairness in certain situations. There is also the risk that individuals could be held criminally liable for failing to act in situations where they are unable to do so or where their actions would result in harm to themselves or others. Additionally, there is a concern that a general duty to act could lead to a "nanny state" approach to criminal law, where individuals are overly burdened with responsibilities and obligations.
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At present, there are no concrete plans to introduce a general duty to act in English criminal law (Jones, 2018). However, the issue of criminal liability by omission has been the subject of much debate and discussion in recent years, and there have been calls for reform of the current law. It is possible that a general duty to act could be introduced as part of wider reforms to the criminal law, although any such changes would need to be carefully considered and debated to ensure that they are fair and effective.
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[bookmark: _GoBack]In conclusion, the law of criminal liability by omission is an area of law that has been subject to significant debate in recent times. The current law recognizes specific duties to act in certain circumstances, but there is no general duty to act in criminal law. To establish criminal liability by omission, the defendant must have had a duty to act, failed to act when there was a clear opportunity to do so, and had the necessary mens rea to commit the crime. Liability by omission arises where an individual fails to act in a situation where there is a legal duty to do so, and this failure results in harm to another person. The question of whether there should be a general duty to act is a contentious issue, with proponents arguing that it would help to address the issue of criminal liability by omission, while opponents argue that it could be difficult to define the scope of such a duty and could lead to uncertainty and unfairness in certain situations. The introduction of a general duty to act is unlikely in the near future, as it would require significant changes to the law and could have wide-ranging implications. Nevertheless, recent cases, such as Evans [2009] and Wacker [2009], have raised questions about the current approach to liability by omission and the need for clarification in this area of the law. Ultimately, any reform to the law should consider the need for clarity, fairness, and proportionality, while balancing the interests of justice and individual autonomy. At present, there are no concrete plans to introduce a general duty to act in English criminal law, but it is possible that this could be considered in the future as part of ongoing discussions around reform of the current law.
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