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[bookmark: _GoBack]THE ENGLISH LEGAL SYSTEM
Any legal system is the mirror of a culture. The English one reflects the spirit of independence peculiar among the people who inhabitated the islands in North Europe ; in the current system we find respect for local freedoms and authonomy implicit in English culture. In fact, we find three jurisdictions, England and Wales, Scotland and Northern Ireland. Each one of them follows its own laws, procedures and has its own Court to judge the crimes or the disputes[footnoteRef:1]. Sometimes the laws which are applied come from the Parliament (civil laws), and these are the same in all U.K. In case of biases, the final appeal, of course, is to the UK Supreme Court. [1:  iclr.co.uk/knowledge/topics/the-english-legal-system/] 

Common law and Civil law are the pillars of the system, even if their influence is different in the three jurisdictions. 
It is quite important to understand what is meant by these two types of laws and how they work.
COMMON LAW 
‘ Common law is a body of unwritten laws based on legal precedents established by the Courts’[footnoteRef:2]. It represents a solution to all the cases which cannot be easily judged according to the written laws, due to their peculiarity. For this reason is also called ‘ case law’ and it is considered one of the primary sources of law. The ‘common law’ comes from a sense of rights belonging to  the community, shared by all the components of the group. The king at first, the magistrate nowadays, interprets, with his judgment, the will for justice which consists in respect for customs and equity. In the most serious cases the civil law can take precedence over the common law. It is precisely the common law that has hindered the affirmation of Roman laws and canon law itself, followed by the Church. [2:  investopedia.com/terms/c/common-law.asp by James Chen, May 20, 2022.] 

HISTORY. The common law was administered in the courts of England since the Middle Age, when Henry 2nd , who separated State and Church[footnoteRef:3], applied the secular common system across all the country. ‘Stare decisis’,i.e. abide by the decisions made, was the guiding principle in the trials. Most of the disputes concerned land occupation. Untill the Judicator Acts of 1873, the common law system developed separately from the equity system, administered by the Lord Chancellor, who tried to mitigate the rules. Now legal and equitable problems can be solved in any Court. [3:  Britannica.com/topic/common-law  Feb.15,2023.] 

The common law became the best way  create order among the settlers in North America during the 17th and 18th cent.s. After the war of independence, the newborn United States developed a legal system based on the evolution of the common laws. They adopted the principle of the popular jury for all cases by refining the procedures. Due to the commom law the feminists, at the end of 19th cent. , could face the oppositions and obtain civil rights to the women. In 2019 Justice Thomas discussed about the common laws and the meaning of ‘ Stare decisis’ in 21st cent. 
Common law is still  in effect in US, UK, and in all the countries belonging to Comm[footnoteRef:4]onwealth. [4:  Law.cornell.edu/wex/common_law] 

Together with or versus common law, under certain aspects, we find the Civil law.
CIVIL LAW
‘ The law that pertains to persons, things, and relationships that develp among them, excluding not only criminal law, but also commercial law, labor law, etc.’[footnoteRef:5]It is the set of written laws created by legislators; it defines the cases which can be clearly evaluated by the Court, the prosecution and defense procedures, the penalties for the various crimes. It is a system based on codified laws, whereas the common laws are uncodified. It helps to evaluate cases according to general principles. The Civil Law System is predominant on the European continent due to Roman influence. The origine can be found in the ‘ Corpus Iuris Civilis’ by Giustiniano emperor in the middle of 16th cent. Since 465 b.C. the Roman legal system appealed to the Law of twelve Tables, a constitution which guided the legislators during the following ten centuries. Giustiniano ordered the complex, and this Codex became the benchmark for all the continent untill Napoleon. [5:  Law.lsu.edu/clo/civil-law-online/what-is-the-civil-law/
] 

The law is the result of a complex philosophical research and therefore must only be entrusted to specialized people (the Parliament). Produced by abstract reasoning, it formulates general principles and  the single cases must be judged according to the written laws. If any problem or bias comes out from a sentence, it is the legislator to modify the law or the procedure.
In England, the influence of Roman legal system was less than on the continent as the Roman domination lasted only for three centuries, and only the presence of the monks and of the Church ensured a connection with Rome. The Normands did not change significantly the mentality of ancient Anglo-Saxons mentality. Of course, the cultural evolution in English universities helped strenghten the knowledge of the Latin world and to appreciate its logical tools also in the legal field.
Anyhow, England as well had its own Justinian in Edward Ist, who amended the unwritten common law supplementing specialised statutes passed to afford temporary problems (Statutes of Westminster and Gloucester). During the Renaissance the written process overcame the oral proceedings and gave more stability to the legal system, and in the same time, the different Courts specialized in different types of crime : the common law Courts judged the ordinary crimes, whereas the Court of Star dealt with perjuries and other sophisticated crimes, which required a theorethical preparation. 
The consequence of this evolution is the presence of lower and higher Courts nowadays.
CONTRAST  IN BETWEEN THE TWO SYSTEMS
The difference in between the two systems is clear: the common law refers to concrete and particular cases and tries to solve them according to the traditions and the previously issued sentences. The responsability of the magistrate is big, and the judgement must take into account what the public jurie evaluates, if the charge involves more than six months in prison.  At the contrary, the civil law only appeals to the written laws and judgement must follow what is defined in them.
The sentences can diverge if the case is seen under the civil laws or if it is judged under common law ; anyhow we can see the two system from an integration perspective, which is the best way to make justice effective.
Civil law is the result of a long intellectual elaboration and provides for a philosophical approach. In fact, Hobbes, Locke, Stewart Mill testify how important it is to set the thought in order to create an ideological global vision.
Civil law representes an important point of reference in the unitiy of the State, whereas the Common law allows particular cases to be judged with the respect for individuals.
SOME EXAMPLES OF COMMON LAW
Professor Frederick Shauer, expert on Legal theory has clearly shown how one of the most famous libel cases of the Supreme Court has created a landmark to similar situations, implementing the role of the common law[footnoteRef:6].   [6:  Law,virginia.edu/news/202002/common-law-explores-why-supreme-courts-most.famous-libel-cases-is-still-generating-debates/ Feb.4, 2020, by Mary Wood.] 

Untill 1964 the libel case was not considered an important issue, but the circumstances in which the events took place affected the whole western world. The case was New York Times co v. Sullivan. An ad about the treatment of Martin Luther King Jr by the police presented some inaccuracies, and so the police commissioner L.B. Sullivan sued against the newspaper. He won 500.000 dollars. The professors told that the aim was to punish the Times for representing the police as the North against the South, and the will to stop any form of protest to obtain civil rights. The Court of Alabama, as we already told, agreed with Sullivan, but the New York Times appealed and the Supreme Court  which issued a contrary ruling. In this way the libel law was transformed in the first Amendment. “Ultimately what they agreed on is a dramatic constitutionalisation of the common law of libel » professor Shauer said. The adjective that he used is paticularly significant. In fact, to costitutionalize means to remove flexibility in such a delicate matter, which can be used in a wrong way.
An unusual case was that of a woman who found a snail in her beer, Donoghue vs. Sevenson (1932)[footnoteRef:7]. Mrs Donoghue claimed for personal injury against the manufacturer of the ginger beer in which she found the snail. A new rule emerged, that “you are to take reasonable care to avoid acts or omissions that you can reasonably foresee would be likely to injiure your neighbour” (Lord Atkin). In this way was introduced the ‘neighbour principle’ according to which modern law was rewritten. [7:  Kxtickets.com/news-blog/famous-court-cases-in-the-uk] 

Sometimes it is difficult to estabish if a fact can be subject of public accusation according to the laws or common morality. That is what happened in Boris Johnson trial, defined by Pul Mason ‘A fantasy of justice in the U.K’[footnoteRef:8]. He also wrote : ‘ It is an impossible satire that Boris Johnson could be put on trial. But, if we had an indipendent authority, beholden to Parliament and not Downing Street, we wouldn’t need one’. In fact, codified laws guarantee a clear separation between legality and illegality.  [8:  Theneweuropean.co.uk/paul-mason-on-the-trial-of-boris-johnson-post-partygate/] 



