Separation of powers

The separation of powers is the balance of power, and that one individual should not have complete power over a country as it should be able to function independently (Benwell and Gay, n.d). The separation of powers is made up of three arms of government, these are the legislative power, the executive power, and the judicial power. Legislative power has the power to discuss and bring law into force. In the UK the legislature consists of the House of Commons ad the House of Lords. The executive power has the power to carry law into effect. In the UK this takes form as the cabinet. And lastly the judicial power can judge and apply the law. This is made up of judges, magistrates, and tribunal chairman. In the year 1215 in June, the Magna Carta was first issued to assure that the king and his government was not above the law and to limit royal authority by giving the law the power instead of the king (Magna Carta, 2022).

Moseley (n.d.) conveys the opinions of John Locke. They write that Locke’s opinion on the three arms of government were that if they did not exist tyranny would be a result of one person with the entire governmental power. Ward (2007) writes about the French writer Montesquieu and his beliefs that it if one person was in power then it would be the end of everything.  Therefore, in England and Wales we have the three arms of government to have a balance of powers and not one person who rules above the law. 

In the UK the relationship between the legislature and the executive does not adhere to the separation of powers theory. This is because the Prime Minister of the UK and their minsters are a part of the House of Commons who is normally in charge of the majority party in the legislature as well as the executive branch. Required by constitutional convention the Prime Minister and his Cabinet colleagues are members of both bodies. This doesn’t adhere to the separation of powers theory because the executive and the legislature are entwined together. For the theory to be abided by, all the arms of government must be separate. To make subordinate legislation the government may take over the powers of law making as it is delegated from parliament. 

It is near impossible to keep the legislative and the executive separate as there will always be some overlap. However, the executive’s presence in the legislature is frowned upon because of the ministers appearing before and required to answer the questions of members of parliament (Law Wales, 2022). Parliament’s independence may be affected because government ministers can also act as members of parliament. Stratton (2009) writes that John Major wanted to cut the government minsters by a third because of this overlap. He wanted to end their dominance of parliament. Major thought that because there were so many ministers, they had the opportunity to back bench and that fewer members would create a more concise parliament. Coggins (n.d.) writes that Bagehot’s, A British journalist in the 1800’s, had complete confidence in the English constitution 1867 asserts that there is almost a complete entwinement of the legislative and executive power. He thought this despite the UK parliament (2022) facts that section 2 of the House of Commons disqualification act (1975) sets a limit of 95 ministers are entitled to sit and vote in the House of Commons at any one time.  As a part of the executive, government ministers can exercise a legislative function in parliament but also delegate legislation (Blackwells, n.d). Overlaps of the powers still occurred even after the Constitutional act (2005). Constitutional Reform Act 2005 - Explanatory Notes (2005) explains that it was to make constitutional separation between the legislature and the judiciary. It established the Supreme Court as complications could have occurred in the court caused by the overlap. Complications such as an individual who may bring forward a case under the Human Rights Act (1998) which a public body has breached a convention of right (Constitutional Reform Act, 2005). Therefore, this makes it impossible to claim that there is complete separation of powers in the UK constitution.  On the other hand, absolute separation of the powers might be counterproductive. This is because it would prevent the exercise of power if there was no abuse of power. The government could not operate this way (Blackwells, n.d). 

The function of having checks and balances in the UK government is to prevent an uprising of power in one of the arms of government. This is to prevent an abuse of power. A current example of a difference in constitutional views in the separation of powers is regards to Brexit and Covid-19. Covid-19 brought many uprisings between the powers about the budget for covid (OECD,2020). The checks of the unwritten rules and conventions for those of high office are only effective if the Constitution Act is followed. Those of high power include those working in different parts of the constitution. Such as ministers, officials, the opposition, the speaker and judges (Thimont Jack, Sargent and Pannell, 2022).

The UK uses checks and balances for the separation of powers. Parliament can check government by a vote of no confidence. This can be proven by the vote of no confidence with Theresa May in 2018. Parliament can also check the government by voting on government proposals (Catherine, n.d). The justice system and the constitution (2022) convey that judges could be members of parliament until the end of the 19th century. In possible rare cases judges such as lord chief justice could serve as a member of the cabinet which means they are also a part of the government. However, this has only happened to Lord Reading in the past 100 years, when he was appointed lord chief justice in 1913 and served in numerous executive positions. The constitutional act in 2005 referred to the independence of the judiciary and the rule of law. It also reformed the office of lord chancellor.  

The relationship between the legislature and the executive cannot always adhere to the separation of powers theory because sometimes the powers must cross over to be able to maintain a stable government. Parliament create the laws and government pass them. If they did not work close together then laws might not be passed or made. Without mutual coordination internal functions would not run effectively. Complete separation is not possible because they are interdependent (Your article library, 2022).  There can be issues with the separation of powers between the legislative and the executive. These consist of a potential bill that could be proposed by the government that could be rejected by parliament. Bills (2022) state that bills are rarely rejected by the lords but can be greatly debated. When a bill is rejected, it should not be reintroduced (Practice with regard to bills rejected, 2022). Power must be evenly spread, and the powers must work closely together in order for it to work. The legislative makes the law executive passes it and the judiciary enforces it. If they did not work together the legal system in the UK would not be able to run. Judges may not be able to enforce their judgments without government support. Courtrooms have support from the government as they are given bailiff’s who are responsible for the security of a court room and that proper protocol is maintained in the court (Conway, 2021).  On the other hand, the executive and the legislature do adhere to the separation of powers theory because laws and acts are passed through each house then to the cabinet. Laws are assessed by each branch then brought forward to the judiciary. The executive also has under their wing the civil service and armed forces unlike the other branches. Each branch differs which shows separation of the powers. There isn’t a definitive answer to whether the legislature and the executive abide to the separation of powers theory, but the strengths and weaknesses are balanced and that is why it has worked for such a long period of time.
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