


Introduction

This report will be comprised of 3 parts. First, I will explain why contracts are critical for construction projects and the implications that can arise if the contract is not fully discharged. Then, I will describe the essential elements to a contract. Finally, I will cover certain scenarios that have ramifications and the areas of law that they cover. 

Critical Contract Areas

In construction, unforeseen circumstances can arise which neither contracting party are able to control. A contract helps limit these uncertainties by making the parties agree to what remedies will be available if the contract cannot be completed as agreed. For example, if one party underestimates how long it will take them to perform their duties under the contract, the other party will be able to enforce particular clauses to have their position rectified. Alternatively, in events such as prolonged bad weather or an “act of God” where construction is delayed or damaged, the contract can protect any innocent parties from unfair claims.

The building design can raise issues later in construction. For example, if there is a defect in the original design the contract will be able to determine which party will be response for paying to correct the mistake. Furthermore, if the soil on which the construction is taking place turns out to be substandard and unsuitable to be built upon, the contract will contain clauses which assign liability to the party whose duty is was to check the quality of soil and how they must rectify the situation.

Project funding could also create issues. If there is disruption to the flow of money, due to a lack of disbursements from a lender, the contract may contain which party is responsible. The contract may also contain clauses which stipulate whether or not work should continue despite a lack of funding. 

Finally, issues can arise such that neither parties were responsible in creating. For example, situations can arise where, where the government fails to provide necessary approvals or issues regulations which require a change in design or delay performance and parties must know who is liable to cover any price increases. This is also true where damage or injury is caused to a third party which they are strictly liable for but could not have prevented. Here, parties can evade liability in these circumstances be including an indemnity clause.

Essential Elements of a Contract

There are three essential elements to a contract, the first of which is agreement. A contract comes into effect when the offeror makes an offer to the offeree who is then free to accept, decline or propose a counter offer. When an offer is officially accepted, both parties are bound by the terms of the agreement and any obligations which they have agreed to fulfil. Once accepted the agreement must be fulfilled with no alterations. The importance of agreement is highlighted in the case of G Percy Trentham v Archital Luxfer Ltd where it was found that part performance of a contract was sufficient evidence of there being an agreement between the parties. Since the agreement had been reached and one of the parties relied upon it, the agreement became binding on them both, regardless of there being no formal signed contract (“G Percy Trentham Ltd v Archital Luxfer Ltd | Westlaw UK,” n.d.). An agreement has been reached where there has been offer and acceptance. An offer is “An expression of willingness to contract on specified terms, made with the intention that it shall become binding as soon as it is accepted by the person” (Peel and Treitel, 2015) and acceptance is “A final and unqualified expressions of accent to the terms of an offer” (Peel and Treitel, 2015).

The second essential element to a contract is consideration. A court will only enforce a contract if there has been consideration. Consideration can take the form of detriment by the promiser or promisee, it must have value in the eyes of the law and must be considered sufficient but need not be adequate. The importance of consideration is that it prevents people being able to rely on gratuitous promises since a promise will be deemed a gift if there is no consideration and a gift is not enforceable by the courts. This can be seen in the case Chen v NG where the defendant (D) claimed they had transferred shares to the claimant (C) on the understanding they would be transferred back six months later. C denied that and claimed that they owned the shares in their entirety. The Court of Appeal found that no consideration had moved from the promisee and so ruled that C held the shares on resulting trust for D (“Chen v NG | Westlaw UK,” n.d.). Alternatively, consideration must move from the promisee, meaning the promisee cannot enforce the agreement if a person other than the promisee has to provide the consideration. As seen in the case of Tweddle v Atkinson where the father of the bride agreed with the father of the groom that they would each pay the couple a sum of money, both fathers died before the payments. The son made a claim against the executor of the will and the claim failed because he was not a party of the agreement and the consideration did not move from him (“Tweddle v Atkinson,” n.d.).

	The final essential element to a contract is the intention to create legal relations. Intention to create legal relations is defined as “an intention to enter a legally binding agreement or contract” (“Intention to create legal relations,” n.d.).  To ensure that an agreement is binding, certain requirements regarding the offer and acceptance must be met. For an offer to exist, it must be differentiated from an invitation to treat, enquiries and replies to enquiries. The offeror would not be legally bound to the offeree if the offer were in fact to be any of the latter 3 things. For there to be acceptance, it must first be in response to an offer and it must correspond precisely with the offer. At the time of acceptance both parties need to be in the right state of mind to agree of the terms of the offer. Not all agreements are intended to be legally binding, such as social and domestic agreements. Under these circumstances it is presumed that the agreement has no intention to be legally binding in a case of law. However, any presumption can be rebutted if there is a written agreement containing language which is suggestive of the parties intending to create legal relations. The involvement of a third party can help to rebut any presumption of no intention to create legal relations in domestic agreements. This was evidenced in Simpkins v Pays (1955) where a grandmother, her lodger and her granddaughter entered a weekly competition in the grandmother’s name and the agreement was that the three would alternate paying to enter the competition. When they won, the grandmother kept the money and the lodger brought action to claim a third of the money. Because there was a third party involved it was held that there were intentions to create legal relations despite there being a family connection (“Simpkins v Pays,” n.d.). 

Ramifications for Certain Scenarios and the Areas of Law They Cover

	The first scenario to be addressed is where the contractors decide to burn waste on-site without a license. It is illegal for any company to burn any waste on-site without a license or permit as it is classed as a statutory nuisance under the Environmental Protection Act 1990 Part III. A statutory nuisance  occurs where an act takes place which is “prejudicial to health” (“Insight - Statutory nuisance | Westlaw UK,” n.d.). This can be seen in the case of O’Grady Plant and Haulage Ltd v Tower Hamlets LBC where O’Grady Plant and Haulage Ltd were found to have breached the Environmental Protection Act 1990  due to causing harm to human and environmental health by burning waste after a demolition even though they had been granted an exemption under the Waste Management Licensing Regulations 1994 (“O’Grady Plant and Haulage Ltd v Tower Hamlets LBC | Westlaw UK,” n.d.).

	The second scenario is that the site has been broken into and materials have been removed or disturbed. This is seen in the eyes of the law as trespass, “to enter someone’s land without permission”, and theft “the intention to permanently deprive owner of property”, this is a criminal offence. If the person breaking on to the site removes or disturbs materials and is not apprehended then it will be in the contract which party is liable for the costs depending on if the party that owned the site did everything within their power to prevent such an occurrence. If only trespass occurs then it is mostly up to the judge’s discretion. In the case of Wollerton and Wilson Ltd v Richard Costain Ltd, although trespass had taken place in the form of a crane occasionally entering the air space, there were no damages and no risk of any future damages. The judge therefore suspended the injunction until the works had finished nullifying the claim altogether (“Wollerton and Wilson v Richard,” n.d.). However, in the case of Westripp v Baldock, the case of a ladder leaning against another person’s house was considered trespass. 

	The final scenario is concerning, whilst the site is broken into, the perpetrator injures themselves. As stated above, the first instance of perpetration is trespass. Then is how the perpetrator got to be injured and whether it can be linked to negligence, making the keeper of the site liable. In Tomlinson v Congleton Borough Council a sign by a lake was put up stating “Dangerous Water, No Swimming”, along with rangers to try and prevent people from entering. Tomlinson dove into a shallow point in the lake and broke his neck. The council were found not liable as it was the actions of Tomlinson without any pressure or inducement engaged in an activity with an inherent risk (“Tomlinson v Congleton Borough Council,” n.d.). However, in the case of Jolley v Sutton, where two boys found a rotten boat on Sutton Council land and tried to restore it, a sign was placed on the boat explaining to the original owner that if it was not removed then it would be removed by the council a week later, it was never removed. The boys jacked up the boat to get at the underbelly and the jack broke through the rotten wood, fell on one of the boys and he became paraplegic. Sutton Council were found to be liable as leaving the boat was an act of negligence and that there was a risk that the children would “meddle with the boat at the risk of some physical injury” (“Jolley v Sutton,” n.d.).
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