[bookmark: _Hlk118989575]An easement is one of the 5 legal interests an individual can have over land, it is the right over someone else’s servient piece of land and passes with the land from owner to owner (Law of Property Act 192 (LPA) s1 (2)(a)); London & Blenheim Estates v Ladbroke, 1994, a; LPA 1925 s62 b). This right could be a right of way, a right to support, a right to park, and more (Jalnarne Ltd v Ridewood, 1989; Phipps v Pears, 1965 a ; Batchelors v Marlow, 2003). There is no conclusive list of the different types of easements as the modernisation of the world would result in a continuous revision of any such list (Dyce v Lady James Hay, 1852). An easement created by prescription is when that right is given through a presumption of right through the long-term use of access (HM Land Registry, 2021 (a)). This essay will critically analyse when an easement has been created by prescription.
There are three methods of acquiring an easement. Firstly, through express creation which refers to the servient owner executing a deed granting an easement to the dominant owner (LPA, 1925, s1(2)). If there is express consent an easement by prescription cannot be formed as a stipulation of prescription is without permission (Harris and Rodell, 2022, p 21). If the easement has not been made expressly it must then be established if it has been made by implication which looks at the situation surrounding the easement to establish if it can deduce that the easement is valid (LPA, 1925 s62 a). If this acquisition method does not fit it can then be established if it was formed by prescription.
For any easement to be acquired by the above methods it must satisfy a set of criteria given in Re Ellenborough Park (1995). It must be established if there is a dominant and servient land, case law expanded this criteria to stipulate that the dominant area of land must be specified, unspecified areas of land would not be able to form part of a valid easement therefore no prescriptive easement can be formed (London & Blenheim Estates v Ladbroke, 1994 b). Further to this, both areas of land must have different owners, this is due to the definition highlighting that it is a right over someone else’s land (Metropolitan Railway Co v Fowler, 1893). Although, an exception here comes in the fact a tenant could have an easement over another area of their landlord’s land, therefore forming an easement over two pieces of land owned by the same person. The easement must also accommodate the dominant land to be valid, it can not only be for personal benefit (Hill v Tupper 1863). Finally, the easement must be capable of being subject to a grant, meaning the easement must be capable of a clear definition, that is used in a way that abides by the ouster principle of not depriving the servient owner of their land and remains within the nature of rights capable of an easement (Hunter and others v Canary Wharf ltd 1997; Copeland v Greenhalf 1952; Phipps v Pears 1964 b). If the criteria are met it must then be distinguished if the easement fits into the required criteria for prescription.
An easement by prescription can be formed through three methods; common law, ‘lost modern grant’, or through the Prescription Act 1832 (HM Land Registry, 2021 (b)).  These methods set the criteria to satisfy the prescriptive period. The formation of an easement by prescription through common law relies on the fact that the easement must have been in use since 1189 referred to as ‘since time immemorial’ (Statute of Westminster, 1257). Whereas the doctrine of a lost modern grant forms an easement if someone has enjoyed a right continuously for 20 years minimum. This doctrine will assume there has been a grant and it has simply been lost due to the length of time passed (Quarman v Burnett, 1840). The Prescription Act 1832 aimed to remove the ‘inconvenience and injustice’ in the creation of easements in the doctrines of lost modern grants and common law (The Prescriptions Act, 1832). It defined the formation of easements by light and stipulated that a prescriptive easement can be formed with 20 years of continuous use, with 40 years being indefensible unless it can be proven that express agreement for use was given during the time period (The Prescription Act s3; The Prescription Act s2 b).
The common law approach to forming a prescriptive easement is criticised as anything that evidences that the grant was not present in 1189 results in the easements being void, as this is 883 years ago there will likely be evidence that at some point during that period an easement was not able to exist (Duke of Norfolk v Arbuthnot, 1880). A weakness that is overcome by the doctrine of lost modern grants stipulation of 20 years continuous use (Francis, 2008). This method of prescriptive easement formation once established cannot be rebutted, even with evidence that no grant was ever made then lost (Tehidy Mineral Ltd v Norman, 1971). This is evidently a strength of prescriptive easements as it has been relied upon even after the introduction of the Prescription Act (1832) (Healy v Hawkins, 1968). However, criticism comes from Yale (1962) who argues this is a fictitious approach that does not belong in the UK legal system. The Prescription Act 1832 aimed to legitimise the formation of easements by prescription and remove the stigma of the other fictitious approaches with a statutory approach (Smith, 2007 (a)). Clarke (2008) praises this approach as doing just that while keeping in line with the principles of prescriptive easements. However, this method is highly criticised within the legal world as being badly drafted and having created further complications (The Law Reform Commission, 2002). Something which is supported by Lord Neuberger (2012) who also argues that the introduction of The Prescription Act (1832) has complicated the formation of prescriptive easements rather than simplifying it. Strength however can be found in the codification of an ‘indefeasible’ prescriptive easement after the use of 40 years (The Prescription Act, 1832 s2 a). Although a further weakness of the act is highlighted in the stipulation that the use of the easement must be up to the date the claim is made (Harpum, 2009). Something which conflicts with the principles in the doctrine of lost modern grant. This evidences the criticism that three different methods of obtaining a prescriptive easement that all operate in different ways add to the complexity of the law surrounding prescriptive easements and needs reform (Law Commission, 2011 (D)). Reform in this area has been called for as a necessity to remove an unnecessary difficulty in land law (Housden v Conservators of Wimbledon & Putney Commons, 2008). However, there is criticism for the lack of support for the doctrine of lost modern grant, some professionals argue that it has served well over the years and should see the common law and lost modern grant approach combined to leave no ambiguity for the length of use (Law Commission, 2011 (c)).  Furthermore, this approach relies on subjective criteria, while a prescriptive easement would be invalid if it conflicted with the ‘ouster principle’ there are no specific usage marks set (London and Blenheim Estates Ltd v Ladbroke Retail Parks (1994). This leaves room for ambiguity within the law (Orme v Lyons, 2012; Angus & Co v Dalton, 1877). 
[bookmark: _Hlk117427881]In addition to the requirement for a prescriptive easement to be of a certain period, the use of the easement must have been as of right, meaning without nec vi, nec clam or nec precario (Gardner v Hodgson, 1903). To establish that an easement has been formed without nec vi,  it would initially spark an individual to presume violence, but it is more complex. Wilful disregard for an intentionally placed barrier can be considered force (Newnham v William, 1987).  However, this can be criticised by Blackburn’s definition of land (Holland v Hodgson, 1872). Consideration is needed to establish how the barrier was secured and if it was temporary or not. If it is seen to be a permanent fixture it then, as per Blackburn’s definition, forms part of the land, to which an easement can be made over. Although consideration is needed, as highlighted in Kingsgate Development Projects Ltd v Jordan (2017) if the dominant user is no longer able to use the servient land as they were originally doing, through the servient owner implementing interference then prescriptive easements cannot be formed; this is a way of expressing refusal of use. Therefore, highlighting the complexities of establishing an easement by prescription. Further support comes from Ireland (2013) who stipulates that dominant owners must take notice of reasonableness when attempting to prevent the use and establish force being used. A weakness, however, that could be overcome with a simple sign to dissuade access. Failure of the dominant owner to observe this could result in the view of a ‘contentious user’ and is therefore not of right and is fatal to prescription (Smith v Brudenell-Bruce, 2002).  This principle provides criticism to the strength of prescriptive easement formation, regardless of if a dominant user satisfies all other criteria a sign restricting access would lead them to not have a valid claim regardless of if the servient owner ever enforced or intended to enforce the notice (Bennett v Winterburn, 2016).
A vital component to evidence a prescriptive easement over the servient land is to evidence the servient user knew of the use (Union Lighterage Company v London Graving Dock Company, 1902 a). Failure to do this results in a prescriptive easement being invalid regardless of if there was an intent to conceal the use (Liverpool Corporation v Coghill, 1918). This stipulation strengthens the legitimacy of the prescriptive easement as without the servient user would have no means to protest if they were unaware of the use (McInroy v Duke of Atholl, 1891).
Prescriptive easements can only be valid if it can be evidenced that as per the principle of nec clam the servient owner knew of the use but did not give permission (Union Lighterage Co v London Graving Dock Co, 1902b). It is vital to having a legitimate claim that the servient user reluctantly accepted the use of their land without giving their actual permission (Mills v Silver, 1991). Although this stipulation is criticised, as informal pleasantries being relied upon in law to hinder an easement being present regardless of the length of time the easement has been used for; does not appear fair to dominant users (Bailey, 2009). Something that Smith (2017 (b)) supports as being a detriment to the rule governing prescriptive easements. Further Support comes from the Law Commissions report (2011, (B)) that criticises the apparent penalising of the servient user for their neighbourly disposition. A point supported by case law showing that the servient user is responsible for providing evidence that no permission was given to prevent a claim of prescriptive easement from being valid (Welford v Graham, 2017). Something that may not have been documented clearly to satisfy the courts and therefore puts additional burdens on servient owners in the formation of easements by prescription.
The final criteria for an easement to satisfy in order to have a valid prescriptive claim is that the servient and dominant individual are the appropriate persons (Rochdale Canal Co v Radcliffe, 1852). Issues established here come into play if there is a leasehold on the land (McFarllane, Hopkins, and Nield, 2015). This does not form an issue for a dominant user as the UK legal system recognises that tenants could form easements on behalf of their landlords (Pugh v Savage, 1970). However, a criticism here lies in the leasehold of the servient land. While easements can be formed on leaseholders’ land it is only valid for the duration of their lease (Wilkinson, 1967). The mere acquiescence by a tenant cannot result in fulfilling the criteria of nec precario as they have no authority to give or not give permission, therefore making any claim to prescription invalid (Wheaton v Maple & Co 1893). This goes against the sentiment that rules around prescriptive easements should be in place to remove disturbance to long-term enjoyment (R v Oxfordshire CC, ex parte Sunningwell PC, 2000). This is evidently a large criticism of the ability for prescriptive easements to be formed with over 35% of the UK properties being occupied by leaseholders (UK Parliament, 2017). However, case law such as Williams v Sandy Lane (2007) adds strength to the method to overcome this by adding the stipulation that easements enjoyed prior to the leasehold could be considered valid. Something which is evidently present and can be argued to overcome the issues on prescriptive easements formation with over 250,000 easements being formed each year, totalling over 65% of registered freehold titles being subject to easements (Law Commission, 2011, (e); Law Commission, 2011 (f)). Thus, strengthening the position of formation of prescriptive easements. 
The criteria for creating a prescriptive easement is complex, this is evident by the three separate ways of acquiring one and is backed up by case law such as London Tara Hotel v Kensington Close Hotel (2011). This case evidences the complexities in the process of obtaining a prescriptive easement surrounding changing owners, permission, and usage. It evidenced the protection for dominant owners rights and highlights the vigilance needed by servient owners to ensure prescriptive easements are not formed therefore providing strength the formation of a prescriptive easement. Although Romer LJ (1902) would argue that this is simply reasonable vigilance that any servient owner should maintain to protect their land from unwanted charges which supports an argument that prescriptive easement formation does not create unreasonable burdens on preventing formation and is a reasonable way of easements being formed. However there exists multiple calls for reform which evidence that the law on prescriptive easements are in need of updating and bringing inline with modern advancements  (Housden and another v Conservators of Wimbledon and Putney commons, 2008). The law commission has issued multiple reports and consultation papers with differing views furthering evidence of complexity in this area. From consultation reports stipulating in 1998 that the three methods of formation add for inconsistencies in the rules governing the law and a unified approach being needed. Something which is widely supported in the legal profession (Buckley, 1971 (b)).  To their 2001 report which stipulates that no change to the law of prescription is needed. Then onto their 2011 report that calls for reform and simplification of the law. While their 2011 report of prescriptive easements does recognise that the methods play a useful role in legitimising the long term use of easements, they suggest that one singular piece of legislation would simplify the process and minimise any legal action needed. Something which is clearly a benefit to the UK legal system and applicants to the court who face extortionate fees (Beale, 2016). However, no such unification has been made, the law on prescription just expands into different legislation to govern the formation and validity of an easement (Land Registration Act, 2002, schedule 3 (3)). Bridge (2009) criticises this as he highlights the Law commissions view of unification would help limit the room for any unfairness. However, Warenius (2012) argues that while the suggestions made would improve the clarity around the formation of easements made by prescription more reform than what is suggested on the area is needed. 
It is evident from the case law analysed through this essay that the law governing the creation of prescriptive easements is complex; with varying characteristics to satisfy, and multiple ways of acquiring a prescriptive easement which overlap rather than replace. Continued calls for reform have been present through time yet no singular approach has been created to overrule the previous methods. This has resulted in further methods simply creating ‘plasters’ for the weaknesses of the earlier method rather than replacing or unifying them. This has ensured that easements made via prescription remain to be a talking point in land law and a contentious topic for land owners in the UK.
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