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Evaluate the use of Stop and Search powers by police in England and Wales

Article 5 of the European Convention on Human Rights (ECHR) provides that every person has the ‘right to liberty and security’; a qualified right which can be interfered with in order to protect the rights of others and prevent and detect crime (Loveland, 2015, pp.711-712). This freedom is now incorporated into domestic law under the Human Rights Act (1998). 
Much domestic law defining governmental powers of detention and investigation is now determined and regulated by the pivotal piece of legislation; the Police and Criminal Evidence Act (1984) (PACE) (Brown, 2021). This enactment was implemented following the recommendations of the Royal Commission on Criminal Procedure in response to a series of publicised miscarriages of justice in an attempt to unify police powers and strike a balance between the rights of an individual against the powers of the police (Loveland, 2015, pp.711-712). 
The police have a variety of legislative powers that can be grouped into investigative, preventative, and the power that allows officers to charge suspects or dispose of criminal cases outside court. Irrespective of the category, the fundamental duty of the police is primarily to protect the public by maintaining law and order by preventing and detecting crime (Rowe, 2018, pp.49). To fulfil this role, a key power given to police is the lawful use of stop and search, regulated by PACE and the accompanying Codes of Practice that enable officers to ‘alley or confirm’ suspicions without exercising their power of arrest (Bryant and Bryant, 2020, pp.173). Nonetheless, officers must have reasonable grounds to suspect that the identified individual is in possession of a prohibited item or has been involved or is about to be involved in criminal activity. Where applied appropriately and proportionately, stop and search becomes an important tactic and positive contribution to reducing crime (Bueren and Woolley, 2010). Evaluating the police use of stop and search powers in England and Wales and its justification can determine the effectiveness in preventing and detecting crime (Bryant and Bryant,2020, pp.173). 

Police have the power to stop and search under a variety of legislative acts in the United Kingdom (College of Policing, 2016d). The majority of searches in England and Wales are conducted under PACE (1984). Section 1 of PACE provides; a police constable may detain any person or vehicle or anything which is in or on a vehicle, in any place to which the public has access, if he or she has reasonable grounds for suspecting that stolen or prohibited articles, prohibited fireworks or bladed or sharply pointed articles will be found (Police and Criminal Evidence Act, 1984). 
Used to a lesser extent is section 23 of the Misuse of Drugs Act (M.O.D) (1971) whereby if a constable has reasonable grounds to suspect that any person is in possession of a controlled drug, in contravention of the act or any regulations made thereunder, the constable has the power to search the individual, place or vehicle (Harfield, 2013, pp.70-71). 

These legislative powers bestowed upon police surrounding the use of stop and search have been criticised by the Equality and Human Rights Commission for their ability to be used in a discriminatory and unlawful manner which, arguably, may eradicate trust, relations, and confidence in the police (Keenan, 2020), (The Conversation, 2012).

The disproportionate use of stop and search powers particularly amongst black and minority ethnic communities (BAME) has been highlighted in public inquiry reports, such as; the Scarman Report (1981) and the Macpherson Report into the murder of Stephen Lawrence (1999) (Harfield, 2013, pp.64-65). As a result, and following on from recommendations, for stop and search to be lawful they must adhere to both human rights and equality in law. The code advises that the Equality Act (2010) prohibits discrimination on the grounds of protected characteristics and therefore, officers have a duty to eliminate victimisation, discrimination and harassment (Rowe, 2018, pp.50). 
Guidance issued by police produced direction in the form of a simple mnemonic known as ‘PLANE’ or otherwise ‘JPLANE’ which details the criterion required to respect these rights. In effect, every decision must be justified, proportionate, accountable, necessary and ethical (Bueren and Woolley, 2010). Evidence suggests that the lawful and proportionate use of stop and search by officers in line with procedural justice will in principle reverse negative public perceptions and restore public support (College of Policing, 2016a). Therefore, justification as to why a stop and search is necessary is imperative for the individual to understand the reasoning behind the officer’s actions and as a result, are more likely to comply and not view the stop and search as arbitrary or unfair (College of Policing, 2016b). 

Under Code A of the PACE Act (1984), this justification is referred to as ‘reasonable grounds’ for suspicion and implies that an officer must have a genuine suspicion in mind that they will find the object for which they are using the power of search, and the suspicion must be reasonable and based on facts, information or intelligence of which, a reasonable person may also draw the same conclusion; as seen in Castorina v Chief Constable of Surrey [1988] (Bryant and Bryant, 2020, pp.176-177), (Parpworth, 2021).
These grounds can be derived from a multitude of factors but must be a true representation of the situation, for instance; the location, time of day and also the individuals’ general behaviour. Reasonable suspicion cannot be based on protected characteristics, generalisations or stereotypical notions and can never be supported on personal factors alone (Liberty, 2022). There is no power that grants an officer the right to stop or detain any persons in order to find grounds for a search (Harfield, 2013, pp.68-69). However, controversially, the Independent Office for Police Conduct (IOPC) found on review of stop and search complaints that where the initial reason for carrying out a stop proved unfounded, rather than end the stop and search encounter the officers established new grounds to continue the search (Dodd, 2020).
Police have justified the use and effectiveness of stop and search reasoning by arguing that their activity disrupts and deters criminals (Keenan, 2020).
The College of Policing provide an effective communication tool namely the mnemonic ‘GOWISELY’ to which these ‘grounds’ form part of, in order to cover the information required for a lawful stop and search, in accordance with Section 2 of the PACE Act (1984) and PACE Code A. It is important to note that the mnemonic ‘GOWISELY’ does not need to be utilised in a specific order but, must be completed prior to a search. That said, under the highly controversial section 60 of the Criminal Justice and Public Order Act (1994), a police officer may carry out a stop and search without suspicion, when anticipating violence (Bryant and Bryant, 2020, pp.176-178).   

When justification has been satisfied for grounds of a stop and search, the ‘object’ and purpose of the search must be clearly explained to the individual. The extent of the search must relate to the ‘object’ therefore, the act must also relate to the object. Should an officer have reasonable grounds to suspect an individual is in possession of a prohibited or stolen article, the officer must conduct a search under S.1 of PACE. However, if in the process of that search the officer discovers objects pertaining to another offence, the officer must stop immediately to reassess and identify the relevant power and legislation required, as continuation would contravene the legislation and amount to an unlawful search (Bryant and Bryant, 2020, pp.176-178). 
An officer must present their ‘warrant card’ if requested or moreover, if they are plain clothed. ‘Identification’ should be given in the form of name and badge number and also the ‘station’ to which the officer is attached. In Osman v DPP [1999] this necessary step was missed and consequently the defendant’s conviction was quashed (College of Policing, 2016b), (Parpworth, 2021). Furthermore, the officer must inform the individual of their entitlement to a copy of the search record and the legal power pertaining to the search, as well as informing them that they are detained for the purpose of the search (College of Policing, 2016b).

There have been occasions where searches have been unlawful due to the failure to provide ‘GOWISELY’ information as seen in R v Bristol [2007] where a conviction was overturned due to the breach of s.2 of PACE. Similarly, in Brown v Commissioner of Police for the Metropolis [2014] due to the use of excessive force (Bryant and Bryant, 2020, pp.178). Although significant progress has been to the procedures surrounding stop and search, Gould (2020) suggests that ‘GOWISELY’ is not a ‘magic spell’ and infers that officers disregard the sections of Code A which should as a matter of importance be the initial grounds for a search based on genuine and objectively reasonable suspicion and furthermore suggests that officers pay lip service to the ‘GOWISELY’ speech. Therefore, it has been argued that this complacency endangers current legislation and increases the risk of stop and search powers reverting back to the standards set in section 60 of the Criminal Justice and Public Order Act (1994) (Lockwood, 2018).

When conducting a search, first and foremost the officer should seek cooperation from the individual and consider any vulnerabilities such as; disabilities, age, mental and physical illness. Following the statement pertaining to the detention for the purposes of a search, and subsequent activation of s.117 PACE, reasonable force may be used by an officer should they be met with resistance but, only as a last resort. However, the ‘Independent Office for Police Conduct’ (IOPC) reviewed stop and search complaints and concluded that the validity of stop, and searches was being compromised by a lack of knowledge regarding the impact of poor communication, disproportionality, and the constant use of force to seek cooperation (Dodd, 2020). Disproportionality in stop and search was recognized by the Deputy Assistant Commissioner Amanda Pearson, though, she insisted that stop and search powers were still effective (Thompson, 2021).

An officer must cover all areas thoroughly and methodically in a reasonable amount of time when conducting a search, and consideration must be given to the environment in which the search is being conducted, taking into account the three levels of intrusiveness (College of Policing, 2016c). 
Generally, there are three types of searches; a pat-down search, a strip-search and an intimate search. Code A of the codes of practice offer strict guidelines on how these searches should be conducted.  Regarding pat-down searches, an officer may remove outer clothing. A recognised acronym referred to in pat-down searches is ‘JOG’; jacket, outer clothing and gloves. Pat-down searches may be performed on the street in public view by an officer of any sex. However, officers must be courteous and offer consideration and respect. More thorough searches involving more than ‘JOG’ must take place out of public view and by an officer of the same sex unless, only headgear and footwear are being removed (College of Policing, 2014). For some individuals clothing such as head gear is linked to religious beliefs and removal may cause dishonor and shame. As a result, officers must act in accordance with the Code of Ethics, the nine standards of policing principles as well as the standards of professional behaviour and the individual’s human rights (Bryant and Bryant, 2020, pp.178-179). A search involving the exposure of intimate parts of the body must be conducted by an officer of the same sex in a police station or nearby location following consultation with a supervisor. That said, there is no power to conduct an intimate search under s.1 of PACE (College of Policing, 2016c).

Following a search, under any of the powers a record of the search needs to be made as soon as practicable; within twenty-four hours and a copy of the record given to the individual immediately (Harfield, 2013, pp.83). The record must include the date, time and place of the stop and search as well as the grounds for the search, the names of all officers’ present and the name, age, address, and self-defined ethnicity of the individual subject to the search (Police and Crime Commissioner, 2021). Any objects found must be recorded, described, or photographed, and any Body Worn Video (BWV) camera footage must be attached to the electronic record (Bryant and Bryant, 2020, pp.179-180).
 
In respect to vehicles that have been subject to a search, the registration, make and model must be recorded. Officers may search a vehicle within a public place and any persons within, should they have reasonable grounds to do so (Bryant and Bryant, 2020, pp.179-180). However, when a vehicle is attached to a dwelling, it cannot be searched under s.1 of PACE unless the officer has reasonable grounds to believe that the vehicle was not controlled by the occupier or there with their permission (Loveland, 2015, pp.729). In contrast, under s.23 M.O.D Act (1971) a search may take place anywhere - a necessary provision given that most drug searches are conducted in dwellings following a drugs warrant (Harfield, 2013, pp.71). Concerningly, it has been argued that biased assumptions have led to stop and search powers particularly those under s.23 M.O.D Act (1971) to be used on unfounded presumptions with regard to ethnic and cultural groups. Similarly, this unjustified, discriminatory mindset has informed the use of the wider powers of PACE (Loveland, 2015, pp.729). 

This has been supported in Home Office national statistics whereby in England and Wales BAME individuals were four times more likely to be stopped by police than their white counterparts, albeit a reduction from previous years (Home Office, 2020). However, the common explanation, that BAME individuals are more often involved in crime is not supported by evidence (Bueren and Woolley, 2010). Furthermore, evidence suggests that PACE may be being used in and unlawful discriminatory manner, infringing Article 14 of the ECHR; that protects a person from unlawful discrimination based on their sex, race, religion, colour or language. Therefore, police officers must not use grounds based on race and colour to justify their stop and search powers (Harfield, 2013, pp.64). Additionally, under the Race Relations Act (2000) it is unlawful for police to discriminate or harass persons including the conduction of stop and searches if it is believed that the stop and search has been enacted on grounds of racial discrimination (Delsol and Shiner, 2006, pp.253). 
Overall, there has been an increase in the number of stop and searches under PACE annually since 1993. Theoretically, this should be reflected in the number of arrests however, figures published in 2010 show that only nine percent of stop and searches resulted in a positive outcome (Harfield, 2013, pp.65). 

More recently the scope of stop and search has been increased under counter-terrorism legislation. The Terrorism Act (TACT) (2000) provides officers with special search powers in relation to the prevention of acts of terrorism under s.43, 43A and 47A (Harfield, 2013, pp.75). 
Under s.43(1) of the Terrorism Act a police constable may stop and search a person whom they reasonably suspect to be a terrorist to discover if the person is in possession of anything which may constitute evidence that he is a terrorist (Gov.uk, 2012). As with all stop and search powers, an officer must ‘GOWISELY’ prior to conducting the search. Therefore, having reasonable grounds for suspecting the person is involved or has the means to become involved in terrorist activity. Furthermore, s.43A provides officers with similar stop and search powers in relation to vehicles. A constable may search a vehicle and everything in or on it to discover anything which may constitute as evidence. Anything discovered suspicious in its nature may be seized and retained as evidence and information discovered must be written up as an intelligence report. Conversely, S47A of TACT (2000) provides powers to any officer in uniform, to stop any persons, or vehicles in a specified area and time-period without reasonable suspicion on the proviso that the power is authorised by a senior officer who would have reason to suspect that a terrorist attack could be imminent. Thus, allowing officers to prevent the act of terrorism (Bryant and Bryant, 2020, pp.184). In light of novel and emerging threats, these legal powers available to the police are intended to be preventative, thus making it harder for terrorists to operate and easier for police to disrupt plot (Rowe, 2018, pp.45).

When used correctly, stop and search can be an effective crime prevention tool with its core duty being to protect the public by the detection and prevention of crime (Brown, 2021).
Overall, the police use of stop and search is more effective when officers have strong justifiable grounds for suspicion. Although evidence is limited on how stop and search impacts crime, it has made a substantial contribution and, in many cases, prevented crime. An intelligence led approach is essential in increasing stop and search powers and consideration must be given to police resources and balancing police legitimacy. The consequential effects from negative experiences of stop and search impact on public trust. Therefore, it is crucial in a democratic society that the use of stop and search powers by police in England and Wales are led by human rights, legislation, codes of practice, and relevant decision-making models.
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