[bookmark: _Hlk133235474]Memorandum 
To: Bob Braeburn (Managing Director) 
From: Megan Jones (HR Consultant) 
Re: ET1 dated 15th of April 2023.
Date: 18th of April 2023.
How and When to Respond 
In response to the letter received from the Employment Tribunal (ET) and in accordance with current employment law, Scrumpy Cider (SC) should respond to the ET within 28 days from when the copy of the ET1 was sent (The Employment Tribunals Regulations, 2013). You must complete an ET3 form, outlining the basis of your defence, relating to the claim submitted by Alison Ambrosia (The Employment Tribunals Regulations, 2013). A copy will also be sent to the claimant (Wilson Browne Solicitors, 2021). Failing to submit the ET3 form within 28 days could lead to the tribunal issuing a default decision, risking an automatic win for Alison, as shown in Office Equipment Systems v Hughes (2016), where the claimant was granted £75,000 without a hearing. 
Potential Claims
Sexual Harassment 
Alison Ambrosia(AA) has referred to claims within her ET1 that under employment legislation, could be upheld within an ET. The first of which is sexual harassment, which is described by Acas (2021a) as an “unwanted behaviour of a sexual nature”, which occurs when someone’s dignity has been violated. Under the Equality Act (2010), the unwanted behaviour is classed as sexual harassment whether it was intended or not. AA claims to have been made to feel ‘uncomfortable’ on numerous occasions due to behaviours by line manager Steve Smith(SS) and client Richard Rees(RR). SS behaviour on the 19th of December 2022, has potential to be grounds for sexual harassment. The case of Beaney v Highways England (2017) emphasises the importance of a business thoroughly investigating sexual harassment claims. Ms Beany was awarded £74,000 for the treatment she received during her employment. 
On the 8th of January, AA informed SS about her encounters with RR where he commented on her legs and figure, and massaged her shoulders, but no support was provided nor was there an investigation into the allegations. This incident could also be grounds for sexual harassment. Acas (2021a) notes that employers hold a vicarious liability as well as a duty of care over their employees and that by law, failure to do everything possible to protect staff from sexual harassment can lead to a breach of an employee’s contract. 
Direct Sex Discrimination 
AA could also argue direct sex discrimination based on being treated less favourably. We see similar elements in the case of Smith v Rees (2013) where a female employee was asked to dress a certain way and concluded that a male employee wouldn’t have been required to do so. Similarly, SS made sexual remarks through comments and suggested AA wore short skirts to work. Munchkins Restaurant v Karmazyn (2010) saw similar evidence with all elements noted and consequently saw claims upheld where four women were awarded £15,000 each.
Constructive Unfair Dismissal
Subsequently, the sexual harassment claims could lead to claims of constructive dismissal where an employee is forced to leave their job against their will, which can constitute from one incident or a series of incidents (Gov.uk, 2023). As AA holds at least 2 years’ service, this claim could be upheld within an ET (Acas, 2022). AA could claim constructive dismissal under the grounds of SC allowing individuals to harass her at work, and by failing to provide a safe work environment (Citizens Advice, 2023). It is also important to note that under section 26 of the Equality Act (2010), a constructive dismissal claim can formulate an act of harassment, meaning the compensation the employee may be awarded could be uncapped as seen in the case of Ms M Driscoll (Nèe Cobbing) v 1) V & P Global Ltd 2) Mr F Varela (2021).  
When submitting a claim to an ET, the claimant has 3 months minus 1 day from the day they resigned (if no notice was provided) (Acas, 2022). AA’s claim was submitted in time in reference to the incidents referred to in the ET1. 
Our Potential Defences
Sexual Harassment 
SS admits to touching AA’s leg which could constitute a claim of sexual assault. However, SS claims this was not intended to be sexual. This would be difficult to defend as AA had asked SS to stop, highlighting her discomfort.
The incident that occurred on the 2nd of March is described by SS as a ‘personal matter’. Sexual conduct outside of the workplace and workhours can be a grey area and an ET tribunal will investigate to determine if there is a correlation between the act and work (Redmans Solicitors, 2022). It is possible to defend this if you were not made aware of it. However, the tribunal could argue that the incident occurred during company time for the purposes of work and as seen in the cases of McGuinn-Rowe v Foster’s Daily Democrat (1997) and Chief Constable of the Lincolnshire Police v Stubbs (1999), where the tribunal have supported that an act of sexual harassment outside of the workplace can be an actionable claim.
AA’s willingness to go to SS’s room could be brought to question. However, the purpose of the meeting was work related and needing privacy could be deemed as reasonable. 
SC could use ‘reasonable steps’ as a defence if able to prove that sufficient training has been provided to avoid the harassment and discrimination. The policies/training will need to be recent and adequate to be used as a defence, as seen in Allay v Gehlen (2021) where their policy defence was rejected by the ET for being outdated. 
Direct Sex Discrimination 
SS refereed to his comments about AA wearing short skirts as ‘banter’, which is an unpopular word among lawyers and in the ET. However, Evans v Xactly Corporation Limited (2018) is an example of a case where ‘banter’ was successfully argued as not constituting as harassment under section 26 of the Equality Act (2021). There are however many cases such as Anca Lacatus v Barclays (2021), where it is highlighted, that banter can constitute as discrimination. SS also has a duty to remain professional as AA’s manager, therefore his comments and assumptions on the nature of their relationship would be difficult to defend. 
Constructive Unfair Dismissal
Although AA raised her concerns to SS about RR’s behaviour, AA did not provide you as an employer the opportunity to investigate the concerns she had with SS, therefore failed to exhaust internal processes. We could argue that SC could have avoided any further wrongdoings had you been made aware.
My Analysis 
Sexual Harassment 
It is clear that SS made comments and gestures of a sexual nature; therefore AA’s sexual harassment claim has a strong potential of being upheld within an ET. AA could claim sexual harassment from both her manager and client, and due to an employer’s vicarious liability and duty of care to protect employees against sexual harassment, the failure to investigate the incidents could be seen as negligence and failing to follow the ACAS code of conduct. AA told SS she was not comfortable with the client but as her manager she was in a difficult position where he held the power.
Direct Sex Discrimination 
According to the relevant case law mentioned above, SS’s comments relating to AA’s clothing provide strong evidence of sex discrimination on the basis of less favourable treatment. 
Constructive Unfair Dismissal
For an ET to determine if AA’s case is eligible for constructive dismissal, AA would need to pass the legal test. AA would need to prove that SC breached her employment contract and that her resignation was in response to this breach, and no other reason (Walker, 2013). Upon reviewing the facts of the case, AA’s claim has strong potential to be upheld due to the incidents and SC’s failure to investigate the incidents. 
However, there are weaknesses in her claim as SC could argue that if a grievance procedure was carried out, and AA had spoken with someone senior to SS about his actions, AA could have avoided resigning and you as an employer could have had the opportunity to rectify the issues internally. 
However, from reviewing the investigation carried out following AA leaving the organisation, it seems that only SS’s assessment of the situation was considered, as AA wasn’t interviewed. This could demonstrate a weakness in the organisation’s procedures.  







How the tribunal will determine the amount of an award
Any award details outlined below refer to April 2023 statistics. 
Constructive Unfair Dismissal
If a tribunal decides AA has been unfairly dismissed, the compensation awarded will be split into two awards. 
The basic award is designed to compensate the claimant for the matter of being unfairly dismissed (Torque Law, 2023) and is calculated similarly to a redundancy payment (Landau Law, no date - a). The tribunal will consider AA’s age, length of service at SC and her weekly pay as at the date of termination (Citizens Advice, 2021). Under section 227 of the Employment Rights Act (1996), the tribunal have set a maximum award for a week’s pay which has been capped at £643 (gross). Once this has been calculated, the tribunal will multiply the weekly pay by the duration of time the claimant will be out of work (Citizens Advice, 2021). As AA is 33 years old and between the age of 22 and 40, she would be entitled to one week’s pay for each year of employment (Springhouse Solicitors, no date). AA would be entitled to the maximum basic award on her £34,000 salary, which would equate to £1286. 
It is the responsibility of the Tribunal to determine if it is appropriate to grant a compensatory award (Clark, 2022). Under section 124(1) of the Employment Rights Act (1996), the statutory cap for a compensatory award has been set as £105,707 and is awarded by considering the loss sustained because of the unfair dismissal. During 2022, the average award granted for unfair dismissal claims was £13,541 and the highest claim was awarded £165,000 (Hugh James, 2023). 
 The losses that can be claimed under the compensatory award include:
1. Loss of net earnings
The maximum gross weekly wage would be multiplied by the number of weeks AA has been out of work since leaving SC including any other loss of employment benefits, for example pension or health insurance etc. 

1. Loss of future earnings
The Tribunal will establish AA’s net annual loss and multiply it by an estimation of the number of years until her retirement, to provide a value that will compensate the loss of earnings over the remainder of her working life (Landau Law, no date - a). I note that AA received a promotion within the first 2.5 years of her career with SC because of her performance, therefore it could be argued that AA may have received further promotions should she have stayed with the organisation, which could contribute to her loss of future earnings. 

1. Loss of statutory rights 
Loss of statutory rights is often awarded to compensate for being unable to claim for unfair dismissal for a further 2 years, or to claim a statutory redundancy payment (Torque Law, 2023). This is typically between £300 and £500 (Citizens Advise, 2021). 

Sexual Harassment & Sex Discrimination
If AA is successful in her claim for sexual harassment, the tribunal will calculate the award based on: 
1. Loss of earnings
Similarly, to constructive dismissal, AA could claim for her loss of earnings. 
1. Injury to feelings 
The Vento guidelines derive from the case of Vento v The Chief Constable of West Yorkshire Police (2003) which concluded that injury to feelings can be used as a compensation for worry, anxiety, and stress, where the claimant won £18,000 for injury to feelings for unfair dismissal and sex discrimination. The bands range from £990 (less serious claim), £11,200 - £33,700 (middle band cases), to over £49,300 (exceptional cases) (Irons, 2023). As AA was signed off work with stress, there is a high chance the Tribunal could award her a large compensation. Under similar circumstances, the case of Miss S Joyce v Mr M England (2019) saw Miss Joyce awarded £14,108.79 because of her being sexually harassed.  
1. Personal injury
AA could claim a depreciation in her mental health due to effects of the incidents. AA would need a medical report to confirm this. 
1. Aggravated damages 
Aggravated damages are rare but are awarded when the employer’s behaviour has been exceptionally poor (Spencer Shaw, 2023).
Other factors to consider 
Other factors could include management costs and time, own legal costs and adverse publicity costs. 














Factors that Could Reduce or Increase the Level of Award
1. SC could risk the tribunal increasing the compensatory award by 10-25% for failing to follow the ACAS Code of Practice (Citizens Advice, 2021). This is derived from the facts of the case of Couston v RentPlus UK Ltd (2022), where the tribunal issued a maximum 25% uplift due to the employer failing to follow the ACAS Disciplinary and Grievance Procedures. Failing to interview AA during the investigation could affect this.
1. Under section 18 of the Employment Rights Act (1996), AA could also be granted an additional 2 or 4 weeks’ pay if you cannot show evidence of providing a written contract of employment (Citizens Advice, 2021). 

1. The tribunal will also look at if AA is to blame for the dismissal and consider whether she has undertaken actions to reduce her losses, which is referred to as ‘mitigating your loss’. AA should have been actively seeking alternative employment since leaving SC. 
1. As a disciplinary or grievance procedure was not carried out, The Tribunal could argue that the compensatory award be reduced by up to 25% as the dismissal could’ve been fair had SC had the opportunity to follow correct procedures and followed ACAS guidance, as seen in Polkey v AE Dayton Services (1987). 

My Advice
Option 1 – Tribunal
Advantages
1. If SC were to win the case, it would protect your business’ reputation as the public would be able to access the published documents, demonstrating the claims against the organisation were unfounded.  
Disadvantages
1. Tribunals can be extremely costly in legal fees, averaging from £1000 - £3000 per day (Hains & Lewis Solicitors, 2023).  If AA was to win the case, SC would also be liable for a high award amount. A tribunal procedure can be very time-consuming; therefore, SC would need to assign certain members of staff to the case which could also accrue high management costs. 
1. SC risk facing harm to their organisations reputation to customers if decided to proceed to a tribunal. Unlike a settlement agreement, the details of an ET case will be published online, available for anyone to read (Lightburn, 2022). Consequently, existing staff members could also read it, causing unsettlement. 
Option 2 - Settlement
Advantages 
1. A settlement agreement could be utilised to ensure AA does not bring legal charges against SC, in return for a settlement fee (CIPD, 2022). Under section 111A of the Employment Rights Act (1996), settlement agreements cannot be used as evidence in an ET. To ensure the agreement reached is legally binding, it must be outlined in either a “settlement agreement which complies with all legal requirements” or a COT3 agreement and AA would be required to seek legal advice as the claim is a statutory claim of constructive dismissal (CIPD, 2022). 
1. A settlement agreement would provide SC with certainty; an ET can be unpredictable and extremely time consuming (John Fowlers, 2022), whereas settlement agreements tend to be a quicker process. However, it is important to note that AA would need to be provided with at least 10 calendar days to consider the settlement offer, failing to do so could be seen as acting improperly and could be used as evidence if led to an ET (Acas, 2018). 
1. An unfair constructive dismissal claim is led by a harassment claim, then AA’s compensation could be uncapped (Larter, Wigan and Fuller, 2021). As seen within the case between Kim Beany v Highways England (2018), where Kim was awarded £74,000, sexual harassment claims can be an enormous financial implication for employers. If AA won the case under grounds of constructive dismissal, as mentioned, you could risk paying out up to £105,707 (Employment Relations Act, 1996). 
Disadvantages
1. Research in favour of ET’s has shown that employers who settle cases, do so in a way that causes them to avoid rectifying an issue that is still there (CIPD, 2022). This can be seen as SC accepting the poor behaviour, highlighting a weak and negative culture.
1. By deciding to settle, you could risk paying an unnecessary settlement fee if SC won the case at tribunal. 
Conclusion
By applying a cost benefit analysis, to avoid potential major financial implications and months of stress and uncertainty, I strongly recommended that we look at a settlement proposal for this case and avoid proceeding to a tribunal at all costs. 
The value of a settlement is usually based on 2-3 months’ salary, which in this instance would equate to £5,666 - £8500. However, due to the number and severity of the claims, AA could argue that this amount isn’t sufficient. I would suggest firstly offering a provisional offer of £20,000 as it is common that a claimant will reject the first offer. The maximum offer I would recommend would be a year’s salary of £34,000. Although it seems a substantial amount, it is a fraction of what SC risk paying if we proceed to a tribunal. If AA provides an unreasonable counteroffer, we can then explore the option of proceeding to tribunal. 
I also suggest a further investigation be carried out on SS, even if AA decides she does not wish to return. The statement from the previous employee shows similar evidence of SS’s poor behaviour, therefore I would suggest instigating a disciplinary process against him. You want to avoid the perception that this is an accepted culture.







Briefing note
Bob Braeburn, MD
4th of April 2023
Re: Insource IT and Payroll Functions 
Megan Jones, HR Consultant
Legal Implications
If Scrumpy Cider (SC) were to begin insourcing the payroll and IT functions, there are certainly legal factors that need considering. 
Payment Providers may disclose that they have delegated a group of individuals to specifically perform SC’s IT and payroll activities, which may result in an inevitable TUPE transfer. A TUPE transfer often occurs when a service provision returns ‘in-house’ (Acas, 2021b). The eligibility of a TUPE transfer will rely on the employees performing most of their activities on those particular functions for SC, which is typically 50% or more (Shepherd Wedderburn, 2008). Importantly, the activities carried out by the transferor are fundamentally the same as the activities carried out by the transferee (Department for Business Innovation & Skills, 2014). 
If eligible for a TUPE transfer, the employees will be provided with employment protection under the Transfer of Undertakings regulations and the employees contractual benefits will automatically transfer over, including their continuous service, right to unfair dismissal, and redundancy payment. The employees, however, hold the right to object to the transfer which will be the equivalent of resigning (Gov.uk, no date). 
Therefore, SC may inadvertently inherit new staff members if deciding to restore the payroll and IT activities in-house. I must note that this is not certain and that often, organisations won’t just carry out the payroll and IT activities for one business.
My Advice
My suggestions at this stage:
1. Identify how many employees perform the activities for SC
1. Determine if they perform 50% or more of their activities for SC alone and if their contractual duties align with those that would be carried out under SC’s employment, to establish if they are in scope for TUPE transfer. 
1. Review the employees’ contracts and clauses to ensure they can be met by SC. 
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