The Divorce, Dissolution and Separation Act 2020, will open the floodgates for divorce cases being brought in England and Wales. 
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By amending the Matrimonial Causes Act [1973] and the Civil Partnership Act [2004], the Divorce, Dissolution and Separation Act [2020] removes fault-based concepts from divorce, dissolution, and (judicial) separation proceedings. There will be a fundamental change in the way the courts handle applications because of this change. Previously, couples had to present evidence to verify wrongdoing or fault by either party. Importantly, it stops one partner from vindictively contesting a divorce and locking their spouse into an unhappy marriage. The reforms are supposed to put an end to this behaviour. 

Webber (2022) indicates, in result of this Act, the option of filing a joint divorce application has now been made available to couples. Prior to this, the process had to be initiated by one party. It is intended to make separation more amicable. Couples are more likely to collaborate when producing essential documents, which may reduce the need for a divorce lawyer. There is now a simple requirement to provide a statement of irretrievable breakdown of the marriage or civil partnership, rather than having to cite the other party's behaviour as the reason for the application. 

Moreover, different sex married couples used to be able to prove their marriage had broken down irretrievably by proving five routes (or 'facts') (section 1(2) of the Matrimonial Causes Act 1973): unreasonable behaviour, separation (2 years with consent), adultery, separation (5 years with consent), and desertion. Ministry of Justice (2018). As a result of these 'facts', unless a couple has been separated for 2 years, it is impossible for them to obtain a divorce without claiming 'fault'. Due to this, the law incentivizes people to exaggerate claims of 'unreasonable conduct' or 'adultery', even though it conceptually operates as a mixed system with elements of both fault and no fault. There is evidence that petitions are often framed as 'fault-based' facts, frequently causing animosity, timescales, and costly processes. Trinder et al (2017). 

There is, however, an argument that there is still a place for 'fault' and that the law is an appropriate forum for expressing emotion and blame. Tini Owens, who was also in a loveless and unhappy marriage, was denied the right to divorce her husband in the highly unusual and leading case, prompting the DDSA [2020], Owens v Owens [2018]. Bowcott (2019) states that according to Mrs. Owens' petition (which alleged her husband's behaviour), he prioritized his work; he treated her without affection; he was argumentative; and he disparaged her. Nonetheless, as far as the law was concerned, the Court of Appeal felt that her petition was "at best flimsy", since Mrs. Owens had exaggerated conditions and context. 

Nevertheless, in the absence of any challenge to the Supreme Court's decision, Mrs. Owens remains 'locked' in the marriage until 2020 because of Mr. Owens's opposition to divorce. Despite finding the case “troubling”, Lady Hale said that the judiciary is not responsible for changing Parliament's law - and are only responsible for interpreting and applying the law Parliament has given. The Court seemed to be reserving the matter for the legislature. As a result of the new legislation, one (or both) parties may obtain a divorce if the marriage is irretrievably broken down after registering and verifying their intention to divorce after a six-month period. Hale et al (2018). 


Simcox (2022) states, despite DDSA 2020's well-known purpose, its effects are still unknown. 107,599 divorces were granted in 2019 and 103,592 were granted in 2020, according to the Office for National Statistics. According to the Matrimonial Causes Act 1973 (MCA 1973), the petitioner was required to rely on one of five facts before DDSA 2020. An inability to live with the respondent could be demonstrated by the petitioner's alleged behaviour to assign blame. Before practical concerns, such as finances and children, can be discussed, the particulars could ignite heated discussions. 

Due to the subjective nature of the previous law, there are issues surrounding this purpose as the applicant may find living with the respondent intolerable. Although adultery and intolerant behaviour often go hand in hand, this isn't a necessary correlation. There may be a completely different reason why the applicant cannot tolerate the respondent. Goodrich v Goodrich [1974]. Despite the wife's adultery, her husband forgives her in the case of Cleary v Cleary and Hutton [1974]. Her husband was left alone in the house at night as the wife corresponded with the other man. The husband could not tolerate the late behaviour afterwards. This shows the clear intention of the legislation and the issues that arise from it. 

Several problems have arisen within the previous legislation because of Mouncer v Mouncer [1972]. Despite not sleeping together, but eating together and doing chores together, the parties stayed under the same roof for their children's sake, the court ruled. Despite living under the same roof, Hollens v Hollens [1972] said the parties lived separately since they didn't talk or eat together. A physical separation may not be sufficient in some circumstances, as there can be a valid reason for the separation. For example, having jobs in different cities or living abroad can cause physical separation between spouses. 

Additionally, a civil partnership is governed differently than a marriage between two persons of different sexes in that adultery cannot be cited as a separate reason for dissolution. There is no indication that the assumption behind this is that civil partnerships are not sexual. It appears that the initial issue was the legal complexity involved in incorporating gay and lesbian acts into existing laws. A third party of opposite sex who is willingly involved in intimate relations with the husband or wife is considered adultery by the courts. Civil Partnership Act 2004. Additionally, it appears there was a reluctance to define what a sexual act between two same-sex partners might consist of. A comment made by Baroness Scotland stating that "we do not consider the nature of relationships entering into civil partnerships", demonstrates this. (Dennis v. Dennis, [1955] 2 All ER 51)

In contrast, there are some barriers to a no-fault divorce in the context of civil partnerships, where it is impossible to cite an ex-partner's 'adultery' in a dissolution petition. There are frustrations among petitioners in civil partnerships since ex-partners cannot specifically cite their adultery in the dissolution petition. In other words, removing 'fault' completely from the law may cause people to struggle emotionally to recover from relationship breakups, as they will have fewer opportunities to tell their 'stories'. Bendall (2019).



Grossi (2014), evokes that it has become a given in popular discourse that concepts of 'fault' and the emotions they often evoke do not lend themselves well to the legal process. According to this view, 'fault' is still an appropriate element of divorce law, and this area of the court process allows for emotional expression. Divorcing adults may suffer psychological trauma, but there is no apparent agenda as to how this can be addressed. When 'fault' is cited, people can gain official recognition of their hurt; communicate in a contained manner; and, most importantly, work through their narratives of where their relationships went wrong. In the absence of this, separating parties may have difficulty letting go, and struggle to attain psychological resolution.

Herring (2021) indicates that if the parties commence the divorce procedure on an amicable basis it is more likely that discussion and any proceedings regarding finances and children will start in the same manner. However, it can only take one small incident to disrupt or even destroy the amicability, the effect of which may have a knock-on impact on other proceedings running simultaneously. This could undo the positive progress made and result in a switch from a joint application to a sole application. 

Subsequently, even though the DDSA 2020 is thought to speed up the divorcing process, it appears other issues can arise causing problems navigating the divorce process. There is a significant delay between no-fault divorce and the previous system. A final order is not likely to be issued until October at the earliest for an applicant who filed on 6 April. George (2022). Even if everything proceeds smoothly, the new online system will take a minimum of six months to implement, even if demand is strong. Also, to serve a divorce application, the applicant must apply for an extension of time within 28 days of the application's issuance. Applicants who file after the 28-day deadline without seeking an extension or those who are refused an extension are not clear what happens. Dual jurisdiction cases are especially relevant here since protective petitions in the past could have been issued months ago without being seen by the other side. Douglas et al (2021). 

In addition, the Matrimonial Causes Act 1973 section 10(2) is likely to see an increase in applications. As sections 10(2) has been widened, respondents can now contest a divorce application in very limited circumstances. This allows respondents to delay or cause difficulty for their spouse, which they might otherwise not be able to do. In contrast to the previous system, applicants can proceed to conditional orders regardless of opposition from their spouses, though respondents could block final orders readily.

Undoubtedly, the possibility of obtaining a no-fault divorce is now available to couples who wish to do so, in part, by completing the process online, paying only the court fee. This eliminates the need for solicitors. There are many separating couples who will benefit from that development, which should prevent unnecessary expense and acrimony. The resolving of finances, however, is one of the biggest expenses and obstacles in a separation. Even if their financial outcome is agreed between them, the couple still needs to prepare Form A and the financial draft order, as well as the new, expanded Form D81. Hodgson (2021). 

On the other hand, according to Keenan (2022), the main advantage of a no-fault divorce is that it can make the divorce process easier and less contentious, since there is no need to litigate who is responsible for the divorce. Prior to the no fault divorce act, divorce required two years of separation if there was no "behaviour" aspect. Since there is no lengthy legal process required to prove fault in no-fault divorce, it may be quicker to obtain than in the past. Due to the minimization of solicitor correspondence associated with deciding the divorce petition, no-fault divorce may be less costly than traditional divorce.

In fact, to file for a divorce or dissolution in England and Wales, the parties must have been married for one year or in a civil partnership for one year. Under no-fault provisions, separation is not required. In other words, if a party can satisfy the requirements related to habitual residence or domicile, they may end the marriage or civil partnership legally on the first anniversary of the legally binding ceremony. For example, those who have suffered domestic abuse perpetrated by their spouse may benefit from the inability to defend proceedings, as they do not have to worry that their spouse will defend their application, ultimately stopping it from proceeding, thereby locking them into their marriage. Herring (2021).  

Gilmore and Glennon (2020) stress because of the new procedure, it will no longer be possible to defend a divorce application. It contains provisions that if a Conditional Order has been made based on a single application, the respondent can apply to court for consideration of their financial position after divorce. If they do so then the court must not make the divorce order final unless it is satisfied either that the applicant should not be required to make any financial provision for the respondent, or that the financial provision made by the applicant for the respondent is reasonable and fair. 

In addition, MPs say it's time to bring divorce law to the 21st Century, but a fair and equal process must be guaranteed for everyone involved. Due to a range of societal issues, women are more likely to be less resilient to financial risks and this Bill posed by the new Divorce, Dissolution and Separation Act could raise concerns under article 14 of the Human Rights Act 1998. At the end of a marriage, women have some legal protections, but they must be able to actively participate in these safeguards to benefit from them. Henderson (2020). 

In other respects, child's legal parents are determined according to the Human Fertilisation and Embryology Act (2008) in different scenarios. In the case of Jennings v Human Fertilisation and Embryology Authority [2022], the judge concluded, in response to the HFEA's arguments, that she did not cross the line between what Parliament needs to decide and what the court should decide. The judge ruled that the facts in this case are very particular and won't open any floodgates. The law intended to allow the named person who created an embryo with a deceased person's gametes to use that embryo after they died if the deceased had recorded in writing the person's wishes.

As a result of everything taken into consideration, Dominic Raab, Deputy Prime Minister, Lord Chancellor, and Secretary of State for Justice, emphasises that couples now have the option to apply for divorce without proving fault because this ends the blame game when a marriage breaks down irretrievably and allows couples to move forward without having to deal with the bitter wrangling of an adversarial divorce. It used to take years of separation before a divorce could be granted if one spouse made accusations against the other, such as 'unreasonable behaviour' or adultery. Statistically, it reduces finger-pointing and acrimony at a time when emotions are already high. Furthermore, it spares children from witnessing their parents' mudslinging. GOV.UK (2022). 
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