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Introduction 
When considering a new system like electronic will making, this involves looking at a number of key issues such as, whether an online will making system would be safe to use and the validity of an electronic will making system. There are quite a few formality requirements to comply with before a will can be valid, the focus of this project would be to look at the validity and the safety of electronic will making, which will include due execution and attestation. This report will examine what would be the legal requirements for an electronic will to be valid, and also whether there are any concerns about undue influence such as individuals taking advantage of the elderly or somebody who lacks capacity. 

The reason for wanting to look at this area of law is because, the author has a personal interest in wills. My parents died intestate, and so, the researcher has first-hand experience of knowing how difficult and stressful this can be on families and would not want other families to be in that situation after losing a loved one. Therefore, individuals who are looking to do their will online would need to know the issues that could arise when doing an electronic will. 

Currently individuals can draw up a will without the need for a solicitor, but a will cannot be made electronically. However, the researcher is aware of the recent developments within the electronic will making system, which the researcher feels this is the right time to start examining them. The question for this project “would the introduction of a government run online will making service, similar to the system now used for Lasting Power of Attorney (LPA) be a welcome development” is a really topical and interesting question. On a wider level, it is topical, because of recent discussions and up to date law reports that have been published on asking for legislation on the electronic system to be updated. It is important to look at these issues within the electronic will making and within the law, because if the will document is not written correctly it could result in an invalid will.

Aims
[bookmark: _Hlk156927490]This research project aims to establish if a system to allow people to make a will online could be introduced. Given that there are other online services could the same be done for wills. This project will focus on the issues around electronic will making, such as due execution, witnessing and undue influence.
Objectives 
One of the objectives will be to consider whether a modest system should be developed for simple wills. This is the perspective that will be adopted in this report, if this report finds that the system is too difficult and complicated could there be a simple or a process just for very straight forward matters. 
Another objective is to evaluate the consequences of having an online will making service, would that mean that people would assume that their situation is simple and just do their will online and not seek legal advice from a solicitor when they really need to. 
Lastly the researcher will need to examine if there are any issues in relation to electronic will making such as signing, witnessing and undue influence.
Methodology
This research is going to be carried out primarily by looking at secondary research and will focus on the relevant acts, such as the Wills Act 1837, (WA 1837), which is the primarily legislation for will making. The requirements for making a will need to comply with the relevant section of the WA 1837. The Law Commission (2019) is useful because it has up to date information in regards to electronic will making and the discussions that were made whether deeds are still appropriate. Also, some of these sources already located such as, Industry Working Group Interim Report (2022) Electronic Execution of Documents, this was helpful to understand what a Qualified Electronic Singature (QES) is and how that may be relevant if an electronic will system was to be introduced. The journal article Hetherington, S. (2019) was helpful to identify issues involving undue influence. These sources have been useful and reference will be made to them. 

In terms of structure at this point, the intention is to structure it thematically, and will be based around three different themes. 
The first theme that will be looked at is, what a will is and what the current position in regards to making a valid will and identify what issues stand in the way of electronic will making. 
The second theme will be based on an examination of the history of what issues stand within the law, this will concern signing, witnessing and undue influence. This theme will also include reference to case law issues that could occur if electronic will making system was to be introduced. 
Theme three is based on the recommendations from the law commission, and what has been suggested on what could be done for electronic will writing to be successful or not successful. What would be the legal requirements for it to be a valid will and will it be fit for purpose. 
 
[bookmark: _Hlk157161200][bookmark: _Hlk157932063]












Thematic chapter 1 
[bookmark: _Hlk157931927]Let me tell you reader firstly what a will is.  Firstly, a will is a legal document that names executors to manage a testator's assets after their death and describes how it will be divided among chosen beneficiaries, according to the Annex to the Trustee Act 2000 (Glossary of Terms). (Williams on Wills). A significant portion of will law dates back to the Victorian era. It is regulated by case law, some of which dates back hundreds of years, as well as legislation, primarily the WA 1837. (Law Commission, 2023). This is one of the issues in relation to the electronic will making system and would need to be discussed. This will be dealt with in theme 2. 

According to the Law Society, `WILLS`. It’s thought that 40% of the adult population do not have a will. And even when someone has made a will the complexities in the law can sometimes mean strict formality rules aren’t followed and the validity of the will is called into question. Many people are apparently content that their property should be distributed on intestacy. However, it is advisable to make a formal will since precise dispositions can be made of particular property according to individual needs and preferences, thereby, a testator can, if he wishes, dispose of his property in a manner totally different from the intestacy rules. Even if the paramount intention of the testator is to benefit his wife and children. (Williams on Wills). The argument in favour of permitting wills to be created and kept in electronic form was relatively new at the time of the Consultation Paper in 2017, in 2023, this might not be the case. Over the past six years, significant technological advancements have been made along with a growing understanding of the usage of digital documents and signatures in additional contexts. Additionally, there has been the COVID-19 epidemic, in which technology has made will-making easier. (Law Commission, 2017). 

[bookmark: _Hlk165274058]According to the (Office for National Statistics, 2021). In 2020, the percentage of adults 75 years of age and older who have recently used the internet almost doubled from 29% in 2013 to 54%. People are using online services more than what they used to and this has been proven to be successful. In modern times Technology has improved and grown more accessible. As more and more services are provided online, individuals are becoming more acquainted with and comfortable utilising technology to access services including banking, communications, and shopping. (Ministry of Justice, 2021). 

[bookmark: _Hlk161649892]While the Will drafting instructions may seem to suggest that only a basic Will is needed, skill is necessary to guarantee that it is created correctly, that is, to a sufficient professional standard and faithfully expresses the testator's wishes. If the original instructions are not exhaustive and address every scenario, even the most unlikely ones, it will be impossible to determine whether the drafting is enough. It might not become apparent for many years until the testator passes away, at which point it would be too late to fix any mistakes or gaps caused by the inability to follow proper directions. Consequently, to reduce the possibility of a negligence lawsuit or disagreement, caution and close attention to detail are needed right away.  (Lexis Nexis 2023). Mirror wills and mutual wills are almost identical. if electronic will making is legalised, Legal advice should be sought to avoid wills being challenged. If the electronic will system is introduced these are some of the issues that would need to be addressed. One of the issues would be the vulnerable testators, possibly undue influence is another and the process of signing is another issue. 
Thematic chapter 2 
This chapter will examine some of the problematic issues with regards to making a will under the current position and how that might be relevant to the electronic will making system. As indicated above, this chapter will focus on issues in signing the will another on witnessing the will and lastly the issue in regards to undue influence. 

In regards to signing the will, the current situation now is, the formal requirements for a valid will are set out in s 9 of the WA 1837. In order for a will to be valid in England and Wales, it must be in writing and it must be signed by the testator in the presence of two witnesses, who must also sign it. (Byrska, 2018). Having outlined the current formalities in the WA 1837 the issues will now be examined. 

In a survey carried out in 2015 by the Association of Contentious Trust and Probate Specialists, 'inadvertent failure to observe formalities required for due execution' was cited as one of the main reasons for probate and will disputes. (Byrska, 2018). The case of Marley v Rawlings says that we are prepared for a more modern technique, because, the Supreme Court went over and above to support the testator's intention. The court accomplished this by upholding wills that were signed by the incorrect testators by using its statutory power of rectification. (Byrska, 2018). This is a valid point because if will making can be done online and individuals make minor mistakes there must be something in place to rectify this. This will be dealt with in theme 3. 

Would contest wills be reduced if there was a system for electronic will making. HHJ Purle QC said in the 2009 case Lim v. Thompson, that it is not important if the signature is attached or just acknowledged in front of the witnesses, but it must be an original signature in order for the court to review it and appropriately assess the evidence regarding due execution. A signature on a photocopied document is not the same as the testator's original signature. (Williams on Wills). However, some people may view electronic signatures differently, especially if they are thought to be more secure than a basic typed name. (Law Commission, 2017). Although, in certain circumstances, typed signatures have been recognised as satisfying the criterion for a signature; it may be argued that wills should be no different. (Law Commission, 2017). Pelling QC in the case of Pereira Fernandes SA v Mehta [2006] at (18) noted that the email address at the top of the message serves as a sufficient signature to meet the criteria of Section 4 of the Frauds Statute of 1677. 

In the case of Re White 1990, the testator signed the original Will, then made changes to it, creating a new Will. Nothing indicates that at the time the testator signed the previous will. In addition, the Court would have the authority to clearly establish the time and location of a will making by a recording and visual audio. (Briggs, 2017). The benefits of creating wills online are obvious: editing a draft with a few keystrokes is less time-consuming than completely rewriting a document. By using technology to speed up the will-drafting process, professionals may concentrate on tasks that call for legal or other skills, such estate planning.  (Law Commission, 2017). 

Now turning to issues with regards to witnessing. According to the (law commission, 2017). The formality rules will include the witnessing requirements as a significant component. The regulations governing the presence of a witness will need to be reviewed in the event that electronic wills are implemented. It will be necessary, at the very least, to clarify whether witnesses must be present in person or if they can testify online, by video witnessing for example. (Law commission, 2017).

[bookmark: _Hlk162532712]By the WA 1837 (Electronic Communications) (Amendment) (Coronavirus) Order 2020, was introduced under s 8 of the Electronic Communications Act 2000. During the COVID-19 epidemic, the government used this authority to alter the WA 1837 to allow for electronic witnessing of wills. The pandemic has started to push the law of wills into the 21st century with the emergency remote witnessing act. (Signable 2020). Changes that were made during Covid 19, these adjustments were necessary, according to Suzanna, to guarantee that people who were unable to have their wills witnessed in person because of the pandemic may still form legal witnesses. Baker (2020). However, just 14% of wills practitioners employed video witnessing, compared to 95% of practitioners who had written wills during the lockdowns. (Law Society, 2021). 

In section 9(c) of the WA 1837 essentially implies, that the testator signs the will document in front of the witnesses or make it obvious to them that it is their signature. If the witness departs the room before the testator signs the document as planned, this would mean s 9 of the WA 1837 requirements are not fulfilled. In cases such as Re Colling 1972 or Re Groffman 1969, since the witnesses did not sign the will in front of each other, the judge was forced to rule against its legality even though the judge was completely convinced that the deceased meant for it to be carried out as his will.  (Byrska, 2018). Sir Jocelyn Simon P in the 1969 case was concerned with the clause in s9 of the wills act and had no choice but to implement the relevant statute that Parliament enacted for a valid reason. 

The development of electronic wills does not excuse the witness requirement on its own. Although the most secure electronic signatures could make fraud very difficult, the purpose of the witnessing requirement is to shield testators from undue influence in addition to preventing fraud. Additionally, witnesses may offer important proof in the event that a will is contested. Regarding the testator's capacity, for instance, and any claims of undue influence. In short, witnesses fulfil functions that electronic signatures cannot. (Law Commission, 2017). 

Lastly, in regards to undue influence, two witnesses are still needed in order to protect individuals from fraud and undue influence, and electronic testifying is only accepted when the sound and visual quality are good enough to allow people to see and hear what is happening. (GOV.UK, 2022). In order to establish undue influence, it must be demonstrated that the will-maker did not act of their own free will, there is a heavy burden of proof. The court must be convinced that the testator's acts can only be explained by the use of pressure, and nothing else. In particular, there needs to be proof that the individual behaved strangely and differed greatly from their previous statements. Swarte (2021). 

[bookmark: _Hlk157764020]Electronic wills need to have an appropriate level of protection to address concerns about the risk of fraud and undue influence. (Law Society, 2023). When signing wills from home, care must be used because, it can be difficult to totally rule out the possibility that someone off camera will coerce the testator to sign or will be listening in on the call.  Wills must also be sent to witnesses, which increases the risk of signed copies being altered. These factors make online will signing appropriate only as a last resort. Baker (2020). 

In the context of a deed, the Industry Working Group questioned the extent to which witnesses and attestation were protective. It contended that any undue influence or duress would probably be sustained, making it challenging for a witness to detect and stop it. The witness may be the root of the issue even in cases where undue influence or duress occurs in isolation, and the requirement for witnessing is unlikely to discourage those who want to force the signature. Witnesses are not required to be independent in the context of deeds, the necessity of witnesses is unlikely to prevent fraud or forgeries. (Law Commission, 2023). Family members may need to help testators who are elderly or weak with technology, yet their presence can have an impact on the testator. (Law Society, 2021). 

If electronic will making was to proceed, testamentary capacity could be an issue. The Banks v. Goodfellow case from 1870 established the legal framework that determines when someone has "testamentary capacity," or the ability to form a will.  The law of wills must be updated to reflect the social, technological, and medical advancements that have occurred since the Victorian era. (Law Commission, 2017). According to the Alzheimer's Society, there were over 850,000 dementia patients in the UK in 2019. The number of dementia and Alzheimer's patients in the country is rising quickly. Most of those were located in England. The numbers are predicted to reach one million by 2025. Legal assistance should be sought when a person with dementia or Alzheimer's creates a will since there is a chance that they will be challenged for not having the mental ability.  Atkinson (2023). 

In recent years, there has been limited coverage of the law of succession concerning vulnerable testators. These are individuals who are bullied or deceived into drafting wills that would not have been made by a well-informed or reasoning person in their circumstances. The issue is becoming worse since English law has never offered sufficient protection in this area. (Kerridge, 2000). This is a cause for concern and needs to be safeguarded and therefor it will be looked at in more detail in theme 3. 

An effective online system should assist users in recognising situations in which the system is unable to satisfy their demands and provide a link to a solicitor who can resolve the issue on their behalf. Therefore, it is already conceivable to employ technology to assist a user in identifying the precise concerns such as family provision, testamentary capacity, and undue influence that lawyers cite as reasons why clients shouldn't use the internet.  (Hetherington, 2019). 
 

Thematic chapter 3 
[bookmark: _Hlk157758004]While the Wills Act has undergone modifications and case law has adapted to reflect contemporary situations and perspectives, the law commission believe a thorough examination of the wills law is necessary to guarantee that it continues to serve its intended purpose. (Law Commission, “WILLS”). 

The problems around electronic will making have been a matter for discussion in a recent law report, this is what they are suggesting, according to the (law commission, 2019). The law of deeds should be reviewed, according to 44 consultees, the majority of these comments implied that deeds and the procedures associated with them might be out of date, is a deed still appropriate in today's world asked the Society of Licensed Conveyancers. However, A few respondents believed that the current deed law was sufficient and didn't require revision. The Society of Scrivener Notaries, for instance, stated that a revision of the legislation is not necessary because there is not "sufficient uncertainty" regarding the formalities of deeds. They said that by requiring a document to be executed as a deed, the existing procedures protect the parties. (Law Commission, 2019). According to the (Law Society, 2023). “A wider discussion may be needed in relation to whether this is an opportunity to reduce post death disputes, by addressing these issues at the time of creation”. This is a valid point and may reduce disputed wills. 

Several countries have what are known as "dispensing powers," which allow a court to find a will lawful even in cases when the formalities have not been followed. Dispensing powers can generally be divided into two categories: those that concentrate on how well the formality standards have been followed and those that concentrate on whether the testator's true wishes are represented by the invalid will. (Law Commission, 2017). The Law Society supports the idea that in situations where the rigorous procedures for creating a valid will have not been followed, courts should be granted the dispensing power to acknowledge and give legal effect to a testator's wishes. (Law Society, 2023). 

In the event that English law adopts a dispensing power, this is a crucial consideration. Any statutory provision from Australia or New Zealand may be safely used in English law; however, any new English Wills Act must provide a precise description of a "document" in conjunction with the relevant section. This definition needs to be sufficiently inclusive to cover all contemporary will-writing formats, including electronic papers, voice recordings, and video recordings. It is important to note that the dispensing power still needs some kind of document. It is unlikely that this will succeed since, as Langbein pointed out, "no litigant has ever sought to use the dispensing power to enforce an oral will." Recordings of voice and video still come from a physical document (computer, CD, smartphone, etc.). An informal will cannot be established by a person's dialogue or conversation alone.  (Hedlund, 2019). See King v Dubrey (2015). 

A "harmless error" regulation, which is similar to a dispensing power, is also included in the Uniform Electronic Wills Act. If the person presenting the document can demonstrate that the testator intended for it to have testamentary effect, even though it does not meet the formality criteria, it will be considered valid. (Law Commission, 2023). Marley v. Rawlings is a prime illustration. If the court possessed the dispensing power in that situation, it could have used it to either i) correct the document that Mr. Rawlings actually executed or ii) admit the document that his wife signed to probate as Mr. Rawlings's will. (Law Commission, 2017). 

In S 7 of the Electronic Communications Act 2000 and the Electronic Identity and Trust Services for Electronic Transactions Regulations 2016, brought the eIDAS Regulation to the United Kingdom. (Industry Working Group, 2023). The eIDAS aims to offer a uniform standard of electronic signature, a Qualified Electronic Signature (QES) that can be acknowledged in all member states, in addition to verifying the general rule that QES are capable of having legal effect. (Law Commission, 2019). (The Law Commission, 2017) believe that in order for an eIDAS digital signature to be accepted as a legitimate signature on a will, it does not need to be certified, all forms of electronic signatures are recognised legally by eIDAS. However, it is unclear how much weight a given type of signature may have in the eyes of the law, that is dependent upon how much assurance the electronic signature offers on the signer's identity and desire to enter into an agreement. (Law Society). Even if someone executed a deed using QES in the UK, an in-person witness and attestation would still be necessary. The best way to accomplish this is still unknown, but it would probably entail creating a "QES with a witness" procedure or amending the law to do away with the necessity for witnesses in cases where a QES is employed. (Industry Working Group Interim Report, 2022 pp22). 

The majority of Working Group members believe to be more secure than the conventional approach since it is more difficult to obtain unauthorised access to a private key than to forge a handwritten signature. Since QES have the same legal standing as handwritten signatures under eIDAS in terms of presumed legitimacy, they offer legal certainty. (Industry Working Group Interim Report, 2022). The process of moving the current paper-based procedure online is initiated for the first time by the Powers of Attorney Act. For the thousands of people who create and depend on a lasting power of attorney each year, the modifications, when implemented, will make the procedure faster, more user-friendly, and more secure. (GOV.UK, 2023). Also, the changes that were made will strengthen defences against fraud and abuse that target the weaker members of society. As part of an enhanced verification procedure, the plans call for additional identity checks that would necessitate official records or information like a passport, driver's licence, or Government Gateway account (GOV.UK, 2022). 

Like the laws of many other major trade jurisdictions worldwide, the law of England and Wales does not recognise intangibles as subject to possession. As a result, electronic documents which are regarded as intangible cannot now be owned and so cannot perform in the same capacity as their paper equivalents. This is known as the "possession problem." (Law Commission, 2022). 

The Electronic Trade Documents Act 2023 may serve as a model. According to section 2, electronic data is considered an electronic trade document if "a reliable system" is used to identify the document so that it can be differentiated from copies and "protect the document against unauthorised alteration," among other things. It also lists a few factors that might be considered while evaluating a system's dependability. An equivalent list of conditions that must be fulfilled for an electronic will to be enforceable may appear on the front of a new Wills Act.  (Law Commission, 2023). The provisions provided by the Electronic Trade Documents Act of 2023 will aid a court in determining the reliability of a system. 

According to Chatfield (2023), a system's security could alter as cybercrime and technology develop. Therefore, prior court rulings supporting a system might not ensure that the system will be deemed trustworthy in further evaluations. In the event that a court finds that the system is unreliable, it is also unclear how the court will handle a bill of lading transaction. According to (Law Commission, 2023). The majority of consultees opposed the necessity of establishing any kind of electronic will, arguing that they would not necessarily be simpler to locate after the testator's passing or facilitate the probate application process, nor would they provide any advantages over paper wills in terms of execution, (long-term) storage, or cost. Electronic wills have been accused of posing security issues for a variety of reasons, such as alleged weaknesses in software and hardware, viruses or cyberattacks, or human mistake, the latter stemming from the fact that technological users frequently lack knowledge about how to secure electronic documents. 





















Conclusion
The study found that in light of the fact that individuals clearly prefer the accessibility of online services. In wills and probate matters, solicitors' advice is still required, possibly in much more cases than the general public is aware of. (Hetherington, 2019). similar to the rise in LPAs, financial advisers continue to be a reliable resource and play a significant part in helping clients who have suspicions that anything is wrong with their or their loved ones' affairs. Baker (2023). 

One of the most significant documents that someone ever signs is probably their will. Given its significance, the law has the right to require a number of conditions to be met before a will can be considered enforceable. A paper of this importance must not be able to be made hastily or by accident. However, a document of this importance ought not to be deemed invalid because of minor technicalities. A happy medium approach is provided by an intention-based dispensing power, which gives the court some discretion to approve documents that would otherwise be rejected on procedural grounds while the law still enforces the appropriate guidelines. (Hedlund, 2019). More fundamental concerns are also raised by electronic wills. For instance, once a will is solely available electronically, the original document is no longer present. It would be hard to apply the idea of revocation by destruction in an electronic setting. (Briggs, 2017). 

The QES system may be an appropriate way going forward. One way to associate the identity of the signatory with a signature is through the QES application procedure, which requires the parties to authenticate themselves to the satisfaction of the certificate provider. Another point to consider is that a QES is probably more trustworthy than a signature observed in an unsupervised setting, especially considering the full electronic audit trail that signature platforms can now offer for every signature. (Industry Working Group Interim Report, 2022). 

In the conclusion of this report, the author has acknowledged and outlined the numerous issues with the electronic will system. The author believes that there are too many of these issues to move forward with the electronic will process without conducting additional research on undue influence and the potential storage of electronic wills. 
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