Defamation Essay

Article 10 of The Human Rights Act 1998 states that everyone has the right to freedom of expression, this right allows the individual the right to express their views aloud and each individual has the right to exercise this freedom (The National Archives 2020). It has been argued that freedom of expression is the first and one of the world's most important freedoms, by allowing the press to report the facts and alert the public (Reporters without Borders 2020). So how is the legitimacy of the reported word protected? This is largely due to the Defamation Act 2013. 

However, it should be noted that under section 4 of The Defamation Act 2013 there is a defence for public interest, stating if the defendant truly believed that publishing the statement was a matter of public interest, they have a legitimate defence. Section 4 of the Defamation Act 2013 also states that this defence may also be relied upon whether the statement made was a statement of fact or a statement of opinion, with the introduction of the defence of 'Public interest' this abolishes the previous common law defence known as the 'Reynolds' defence as defined in section 4(6) of the act (The Defamation Act 2013). Although s.4. Abolishes the common law defence known as the ‘Reynolds Defence’ however it is stated that case law is helpful when defining the statutory defence (‘Economou v de Freitas’ 2017). 

The 'Reynolds' defence was the result of a high-profile defamation case in which a defamation case was brought on the Times newspaper for publishing a report stating that the current Irish Prime Minister at the time Albert Reynolds had mislead the Irish Parliament 'Reynolds v. Times Newspaper Ltd' (2001). 

Following the case of 'Reynolds v Times Newspaper Ltd', the House of Lords ruled that there was a new defence known as the qualified privilege defence. The qualified privilege defence allows free communication without the risk of an action for defamation. This allows a person to communicate a statement that has a legal, moral, or social duty to a recipient that has a mutual interest in receiving it the right to communicate without risk of a defamation action brought against them (‘Loutchansky v Times Newspaper’ 2002). This defence serves many purposes and can be used in many scenarios however the defence cannot be used if the intention behind the statement was motivated by malice, with the ruling of the qualified privilege defence encourages responsible journalism as the journalist will need to show that the story is a matter of public interest (‘Flood v Times Newspapers Ltd’ 2002). 

It could be argued that since the introduction of the Defamation Act 2013 with the inclusion of the Human Rights Act 1998 article 8 which states that everyone has a right to a private and family life this has somewhat changed how the press can report cases (Evans 2018).  Moreover, with the consideration on section 8 of the Human Rights act 1998 this does not omit news of an individual's personal life being reported as can be seen in the case of Garry Flintcroft who lost his appeal to a defamation case. Mr. Flintcroft at the time was a married premiership footballer who lost a year-long battle to privacy after tabloids had reported of his extramarital affairs (Morris 2002). 

Equally, there have been circumstances that have protected an individual's right as can be seen in the case of Lachaux who was a French aerospace engineer living in the United Arab Emirates whom upon separating from his wife had some articles published about him in two british newspapers. Mr. Lachaux initiating libel proceedings against the newspapers to which he won, there are two types of defamation Libel and slander, Libel is defamation of a permanent form most commonly seen in cases involving the press or social media and slander is defamation of a temporary form usually a false statement to cause someone harm.    'Lauchax v Independent Print Ltd' (2019). 

In the case of Lachaux, it is important to note the ruling applied the use of the 'Dingle Rule'. The Dingle rule is a judgement that was derived from a judgement made in the House of Lords in 1962 following the case of 'Dingle v Turner' (1972). The dingle rule is in place to 'treat evidence of damage to the claimant's reputation done by previous publications of the same matter as legally relevant' this is a key ruling as it cleared the reputation of Mr 
Lachaux from all publications made against him and not just the publications that the libel case had been brought against ('Lachaux v Independent Print Ltd' 2019).

Taking into consideration the position of journalists and their duty to report the facts to the public they also have protective legislation. Section 10 of the Contempt of court Act 1981 states that no court will require disclosure of information unless it is necessary for the interest of justice, National security, or prevention of a crime (‘Secretary of State for Defence v Guardian Newspapers Ltd’ 1985). This allows journalists and their sources some form of privacy as defined in section 10 of the act (Contempt of Court Act 1981).   There is some controversy surrounding the contempt of court act stating that giving journalists the right to withhold their sources does raise questions regarding the legitimacy of the source itself there are a number of cases where this can be seen in practice  ‘Interbrew SA v Financial times Ltd’ (2002) and ‘Financial Times Ltd v UK’ (2009).  



The Defamation Act 2013 attempts to strike a balance between the right to freedom of expression and the protection of reputation (The Defamation Act 2013).
It could be argued that there is legislation in place to both protect the reputation of an individual and allow for responsible journalism, the issues regarding defamatory cases tend to be where a journalist has been irresponsible or has breached an individual's right to a private life. However, if the journalist or individual reporting the statement believes it is of fact and that of public interest then they have the freedom to express that fact or opinion with the inclusion of the relative legislation this arguably allows the balance of freedom of expression and reputational interests (Barendt 2012). 
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Judicial Review Cases


The Plastic Regulatory authority is a public body that has been granted the power to make decisions under the Environmental Protection Act by granting licences to allow plastic recycling plants within certain areas. As the role of the plastic Regulatory Authority is to perform a public function this would be considered a public law issue, due to this being a public law matter any issues providing there are grounds are to be litigated by judicial review (O’Reilly v Mackman (1983)). 

As the Plastic Regulatory Authority is a public body working under delegated powers this provides grounds for judicial review (R v Panel on Takeovers and Mergers, ex parte Datafin plc (1987).
The decision by the plastic regulatory authority to deny Norton Solution Plc a licence is open to judicial review under s.31 Senior Courts Act 1981.  

Norton Solutions plc 

When considering the position of Norton Solutions plc, factors to consider are the fairness of the decision, the legality of allowing two licences in one area.
A case to consider in respect of procedural impropriety is the Council of Civil Service Unions v Minister for the civil service (1985). In this case there were a number of grounds to consider for review such as illegality, irrationality and procedural unfairness. 
Procedural impropriety is the grounds to question whether the correct procedure has been followed and has the deciding body taking all necessary steps before reaching their decision to grant the licence to Westcross plc by ensuring they can meet the demands of the local area and support the volume of plastic recycling needed (vale of Glamorgan Borough Council v Palmer and Bowles (1983).   
An important ground to consider would be illegality in terms of fettering discretion as it appears not all facts within this case have been considered as a one size fits all policy should not be applied to all applicants, this will allow the decision to be challenged on the grounds that the decision has been made unlawfully or alternatively can by challenged on the grounds that the process undertaken to grant the decision was unfair or unreasonable a case to consider would be ‘British oxygen v Minister of Technology’ (1970).  
A second ground to consider would be irrationality, would granting only one license in one given area have the ability or capacity to improve recycling. A term derived from a key case on this topic is ‘Wednesday unreasonableness’ meaning would another reasonable decision maker or authority have reached the same conclusion (‘Associated Provincial Picture Houses Ltd v Wednesbury Corporation’ (1970)). 






The Nature Reserve Trust (NRT).

Under the terms of Locus standi thus giving the Nature Reserve permission of the court noting the existence of prima facie due to the nature reserve having sufficient interest in the decision made to grant Lakerec Ltd a licence this would allow grounds to put forward a claim for Judicial review (R v Inland Revenue, ex parte National Federation of Self-employed and Small Business (1982). 

As a pressure group the Nature Reserve Trust are in a position where they aim to influence the government or a political party’s decision, a case to consider would be ‘R v Secretary of State for Foreign Affairs ex p. World Development Movement ltd (1995). 

Considering LakeRec Ltd the correct procedure or lack thereof undertaken to grant a licence for the second recycling plant, as it is noted that the proper procedure was not followed. The legislation requires that before a licence being granted they must display the application on the proposed site, in a local newspaper, and online as this procedure was not followed this is grounds for procedural impropriety. The Environmental protection Act stipulates that it grants powers to the Plastic Regulatory Authority to grant a licence to one recycling plant within one area. 

As already stipulated Westcross plc has been granted the licence for the Swansea area this does not give the Plastic Regulatory Authority the delegative powers to grant a secondary licence, in this case, they have exceeded their powers making this decision Ultra vires (R v Richmond upon Thames London Borough Council, ex parte Mcarthy and Stone (Developments) Ltd (1992). The Plastic Regulatory Authority has justified the decision stating that it would help economic growth which could be suggested as bias (Dimes v Grand Junction Canal (1852) it is also not within the delegated powers of the Plastic Regulatory  Authority to pass decisions on the economic position of the area in doing this they have again exceeded their powers in passing judgement on the depravity of the area by making unlawful decisions to improve the economic standing of Swansea considered as illegality Ulterior purpose. 

It is important to consider the time frame. It is required that a claim in any event is filed within three months after the grounds to make the claim first arose, so as the licence for lakeRec Ltd was granted three months ago this would suggest that the case for judicial review is time sensitive under the Civil Procedure Rule R.54. failure to bring the case forward promptly  may result in the refusal of judicial review. 
However, as the Nature Reserve Act had only become aware of the licence granted to LakeRec Ltd a few days ago (this being three months after the licence has been granted), 
Providing the claim is brought forward promptly upon the claimant becoming aware of grounds for a challenge under the Civil Procedure Rule R.3(1) this could allow an extension to be granted for bringing the claim forward as lack of knowledge may be grounds for a claim outside of the three-month time frame providing there bis a good reason for the delay and that leave to apply out of time is granted (R v Stratford-on Avon District Council, ex p Jackson (1985)).   



Remedy

Each claimant should apply for judicial review and a quashing order. 












