MOCK EXAM PAPER SUGGESTED ANSWER
TASK 1

QUESTION 1

· Best to have express written partnership for certainty and to prevent default rules under Partnership Act applying.



      

· Advisable to clarify capital contributions and entitlement of all partners     expressly for certainty.






                 

· Default rule in section 24(1) equal entitlement easily displaced by implied agreement where unequal contribution in any event.


       

· Sue’s advance interest rate of 1% above base should be expressly stated.      Default rule in absence of express /implied agreement s24(3) - 5%. Needs to be clearly displaced.






     

· Interest on capital should be stated at 5%.




  Otherwise danger of default rule 24(4) - no interest.



     

· Salaries need to be expressly stated in agreement.



     Otherwise danger of default rule applying 24(6).



     

· Hours for working in partnership should be expressly specified in partnership deed. Partnership Act is silent on hours therefore no default rules.

  
 
· Income and capital Profits-evidence needed of express agreement in written partnership agreement - to avoid possibility of default rule applying 24(1)
.



      

· Option to buy out share on retirement must be expressly provided. PA is silent on this and only provides for dissolution.


       


· Need express expulsion clause in agreement.                                                  Otherwise other partners cannot expel s25.




           Expulsion clause needs to set out reasons for expulsion covering incapacity to work through illness. 
`



                   

QUESTION 2



· Mercedes Car - transaction at undervalue-s238 IA 1986 as consideration

 “significantly less” – s238(4).   Define and apply.
· Need to establish whether company is insolvent. 

· Relevant time - within 2 years before commencement of winding up.S240(1) and 3(e)
· Insolvency presumed as Directors are connected persons. S240(2)


· Consideration of good faith defence. S238(5)




          
· Liquidator can apply to Court to set aside above transactions
.s238(1)


· Consideration of S423 transaction defrauding creditors.                       
· No time limit under s 423 but must prove intent.
    


QUESTION 3
4.1 Board resolutions needed

· Convene GM – s302
· Allot shares  – only one class of shares – s550
4.2   GM resolutions needed

· S561 statutory pre-emption will apply as shares being issued (as opposed to transferred) for cash
· Special resolution to disapply under S569 in order that shares can be issued in proportions that do not correspond with their pro rata entitlement under the statutory pre-emption provisions
· Failure to pass - those who should have been offered shares can claim compensation – s563
4.3   Additional documents to be filed
· Copy special resolution disapplying statutory pre-emption – s29/30
· Form SH01 return of allotments within 1 month – s555
4.4  Internal records

· Registration of allotment within 2 months – s554(1)
· Update the register of members – s113
· Company must issue share certificates within 2 months – s554(5) and s769
· Minutes of board meeting – s248/Art 15
· Minutes of General Meeting – s355(1)(b)
	

	TASK 2
Question 4

	Board level:

· Kenneth has power to call a meeting on reasonable notice as any director may call a meeting. Art 9

	· Quorum is 2. Art 11. If Kenneth did not attend meeting it would still be quorate as Jason and Ruby could transact business without him.

	· One vote per director - decisions taken by simple majority.

	· Therefore, if Jason and Ruby vote together (as is likely) they can always outvote Kenneth at board level. 
· Directors who are interested must declare their interest – s177. Art 14 can’t vote or count towards the quorum. 
· Ruby has a casting vote as well.                                                                         

	· Ken is therefore in a weak position at board level.

	

	Shareholder Level:

· Convening - meetings usually called by Board under s302 – Jason and Ruby hold power on Board.

	· Kenneth can requisition meeting under s.303 as will have >5% of shares. 

	· Quorum is 2 –Jason and Ruby can form a quorum in Ken’s absence and do business without him.

	· Voting on show of hands – Jason and Ruby can defeat Kenneth 2-1.

	

	· Kenneth can demand a poll - will have not less than 10% total voting rights.

	· Jason and Ruby together have 75% and Kenneth has 25%.

	· Ruby can pass ordinary resolution. 

	· Jason and Ruby together can pass a special resolution. 

	· Kenneth will not be able to block ordinary or special resolutions.

	· He can prevent meetings being held at short notice - need 90% for this.

	

	Security of Kenneth's position as director:

· S.168 allows members to remove director by ordinary resolution.

	· Jason and Ruby could convene a GM to do this.

	· Ruby can pass ordinary resolution (Jason would also have to be there to form quorum).

	· Kenneth not turning up to the GM would make no difference as Jason and Ruby could form quorum.

	

	Security as Secretary:

· Secretary can be removed by board.                                                                                        

	· Jason and Ruby control the board so could remove Kenneth as Secretary.

	· Security as s/holder. He can’t be forced to sell his shares unless it is provided for in the Articles.


QUESTION 5
	· Chapter 11 - undertakings – binding promise. 


	· Obligation to fulfil even if client defaults. 

	· No obligation to follow client’s request.

	· Advise don’t give undertaking.

	· Risk of Money laundering re £15,000.

	· Suspicious circumstances: large sum of cash. 

	· Suspicious: no explanation of source.

	· Obligation to National Crime Agency.

	· Discuss with compliance officer in firm.

· Avoid tipping off.


