


Reflecting on the above statement, assess whether the relationship between the Legislature and the Executive adheres to the separation of powers theory.
 
The manner in which the theory of separation of powers is applied in the English constitutional law, begs the question as to whether the theory is applied in the pure sense, and if not, then how does it reflect on the way relations are organized between the three organs of the state: legislature, judiciary, and the executive. At the outset, it would be worthwhile to note that the theory is not applied in the pure and strict sense in the UK, and nor has it been considered to be practical to apply it in the pure sense (Allan, 2016). This is not to say that partial application of the theory of separation of powers, seen especially in the overlapping of legislative and executive personnel and functions, reflects on the non-application of the theory since it is accepted that the “hermetic division of governmental functions” is neither desirable nor possible in the practical sense (Carolan, 2009, p. 19). 
This essay discusses the overlapping of functions between the legislature and the executive as one of the crucial aspects of the way relations are organized between them while discussing the wider implications of the separation of powers and the system of checks and balances in place to prevent abuse of power through over-centralization of powers in any one organ of the state. The essay first discusses the separation of powers theory before delving into how personnel and functions continue to overlap between the legislature and the executive.
The UK Government accepts that the “effective maintenance of the constitution and the rule of law” requires the maintenance of the constructive relationships between the executive, legislature, and judiciary (House of Lords, 2007, p. 2). This statement, along with other judicial statements and academic literature, can be seen to affirm the application of the theory of separation of powers in the UK. To explain the theory first, separation of powers relates to the separation of legislative, judicial, and executive functions and (personnel and institutions) with a view to ensuring that no one organ has over-centralization of powers and also ensuring a system of checks and balances. 
Important constitutional experts from Dicey to Bagehot have noted the significance of the application of separation of powers in English constitutional law. For instance, Dicey wrote that separation of powers is central to the constitution and is one of the two important principles of the English Constitutional law, the other being the rule of law) (Dicey, 2013). While Dicey was writing about the theory of separation of powers in a different time and age, more recently, the British Parliament has not only confirmed the continued application of the principle but also made its application somewhat clearer than before in the Constitutional Reforms Act 2005 by abolishing the positions of head of judiciary and speaker of House of Lords for the Lord Chancellor. 
The Constitutional Reforms Act 2005 also established the Supreme Court as the supreme appellate authority in the UK where that authority was earlier placed in the House of Lords. Through these changes made in the Constitutional Reforms Act 2005, the Parliament has reorganized the relations between the legislature, executive, and the judiciary, with the separation of powers most clearly and strictly provided in the relations between the judiciary and the other organs of the state. At the same time, the relations between the legislature and the executive continued to be organized in a way that sees overlapping of personnel and functions between the two organs. However, can this be seen as a way to over-centralize powers in one organ, or does the constitutional law provide a system of checks and balances that prevent over-centralization of powers and misuse of powers by any one organ of the state? These questions are considered in the following sections of the essay. 
That the relations between the judiciary and the other two organs of the government are more strictly separated and afford little scope for overlapping is seen in the way Lord Diplock defined separation of powers in Duport Ltd v Sirs as the principle under which law-making is done by the Parliament and its interpretation is done by the judiciary (Duport Ltd v Sirs [1980] 1 WLR 142, 1980). More than a century prior to this observation by Lord Diplock, Bagehot (1867) also noted that the constitution does not have pure separation of powers as seen in the way the relations are organized between the Parliament and the executive. In other words, even though the theory of separation of powers is applied in the UK, the existence of overlapping functions between the Parliament and the executive as well as the fact that the principal party in the House of Commons is also the party in government means that the theory is not applied in the absolute sense. 
One may also note that the Prime Minister and the principal section of the ministers of government are members of Parliament (Benwell & Gay, 2011). The Prime Minister is the head of the Cabinet and the government. Therefore, the Parliament and the executive share personnel. They also share functions because the Parliament can delegate the power of law-making to the executive in the form of delegated legislation (Masterman, 2010).  This is a practical requirement considering the technical requirements of some laws or the more technical details required to be addressed by the government, which necessitates the use of delegated legislation. Delegated legislation may be done by the Orders in Council are made by the Queen and the Privy Council, the latter body including the prime minister and other ministers; Statutory Instruments made by ministers; and Bylaws made by local authorities. Since a significant portion of the law is also made through such delegated legislation, there is an overlapping of functions between Parliament and the executive as well. 
Therefore, the statement that there is a “nearly complete fusion of the executive and legislative powers” (Bagehot, 1867, p. 12), is as true today as it was more than a century ago. It may also be noted that the functions of legislation, adjudication, and execution may not be capable of precise separation because they are not capable of “precise definition” (Barnett, 2014, p. 133). Due to the practical difficulties involved in any precise separation of powers, it is also accepted by the judiciary that the British constitution does not rigidly apply separation of powers (R (Anderson) v Home Secretary[2002] UKHL 46, 2002). At the same time, it is not possible to apply such strict application of the principle of separation of powers because of the need of oversight, which is more generally done by the Parliament over the actions of the Executive, while the judiciary also applies for judicial review as a way of ensuring that the executive does not act ultra vires the powers given it by the Parliament (Masterman, 2010). 
Due to the overlapping of the personnel and functions between the Parliament and the executive, it can be said that there is no pure application of separation of powers in the UK (Oliver & Drewry, 1998). Does that mean that there is over-centralization of powers and potential abuse of powers or does the system of checks and balances provide a counterbalance to such a situation? It is generally accepted that there is avoidance of over-centralization of powers in any one organ (Jones & Norton, 2014) partly through the application of oversight as part of checks and balances under separation of powers (Benwell & Gay, 2011). Thus, the theory of separation of powers itself can be used for ensuring checks and balances. This is also advised in the words of John Locke when he wrote that “it may be too great a temptation to human frailty…for the same persons who have the power of making laws, to have also their hands the power to execute them, whereby they may exempt themselves from obedience to the laws they make, and suit the law, both in its making and execution” (Locke, 1821, p. 383). 
One way of applying a system of checks and balances is through the application of judicial review by the courts over the actions of the executive albeit as a part of the principle of parliamentary supremacy (Pickin v British Railways Board [1974] AC 765, 1974). It is also important to note that although judges are constitutionally subordinate to the Parliament and cannot review the acts of the Parliament (Pickin v British Railways Board [1974] AC 765, 1974), there are some ways in which the courts can still exercise some balance to the power of the parliament, particularly through the application of the Human Rights Act 1998, which allows the courts to issue declarations of incompatibility between the legislation and the European Convention of Human Rights. Two important examples can be seen in the cases of R v Secretary of State for Employment and A v Secretary of State for Home Department (R v Secretary of State for Employment, ex p Equal Opportunities Commission (1995) 1 AC 1, 1995; A & Others v. Secretary of the State for the Home Department [2004] UKHL 43, 2004). The latter of the two cases is particularly interesting because the House of Lords declared incompatibility related to sensitive legislation on terrorism and the ECHR. 
There are other ways in which checks and balances are provided in constitutional law. One of the important ways of doing this is through the system of ministerial responsibility under which the ministers are individually responsible to the Parliament for the actions of the government scrutiny (Masterman, 2010). This ensures that the ministers have to explain to the Parliament, which also includes opposition members, the decisions taken by the government as well as the actions taken by them as part of delegated legislation. It may also be noted that any system of checks and balances in the context of the three organs of the state also requires a degree of oversight and consequently, ‘interference’ by one organ of the state in the other (Marshall, 1971). Therefore, in effect application of separation of powers, while requiring non-interference by one organ in the functions of the other, an effective system of checks and balances is not possible without some interference. 
Statutory provisions are also responsible for building on the system of checks and balances. The House of Commons (Disqualification) Act 1975 provides that the number of salaried ministers is to be limited in the House of Commons, which is useful for preventing the government from controlling the Parliament. The Fixed-term Parliaments Act 2011 provides that government cannot use their influence in the Parliament (through their MPs) from declaring elections before a period of five years has passed unless this has to be done for certain specified circumstances. The Constitutional Reforms Act 2005 also established the independent Judicial Appointments Commission for England and Wales, which means that the judicial appointments are no longer made on the recommendation of the Lord Chancellor, who is a Government Minister (Benwell & Gay, 2011). 
To conclude, the theory of separation of powers is a part of English constitutional law and can be seen in the organization of the relations between the three organs of the government. The Constitutional Reforms Act 2005 has lent further applicability to this theory by abolishing two of the functions of the Lord Chancellor, thus, reducing sharing of personnel in an important post. However, overlapping of the legislative and executive arms is a necessary aspect of the UK constitutional system since the Parliament and the Executive do share both personnel and functions. The system of checks and balances does seek to create a necessary divide between the two and statutes like Fixed-term Parliaments Act 2011 seek to ensure that the executive does not become dominant in the parliament. Since the government is formed by the majority party in the parliament, such legislations have been a significant aspect of the system of checks and balances. A delicate balance is thus seen in both separating the organs and preventing misuse of powers.
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