Samantha Rohman -1904664
[image: Text  Description automatically generated]
EMPLOYMENT LAW ADVICE - BIG BUSES LIMITED
Word Count: 4624





























Section A

Question 1
MEMORANDUM
	TO:
	DAVID THOMAS

	FROM:
	SAMANTHA ROHMAN

	SUBJECT:
	GETHIN REES ET1 CLAIMS

	DATE:
	10 MAY 2021



Good afternoon
Further to the claim that you have received from Mr Gethin Rees, please find below some information relating to the claim that you may wish to consider when responding.
The Process and Timescales
Now that you are in receipt of the ET1 claim form, you must respond to the claim within 28 days from the date the Employment Tribunal sent it to you by completing the ET3 form (Berstein & Stevens, 2017). This will be no later than 03 January 2021. Within the form you will need to confirm whether Big Buses Limited intend on defending the claim and if so, the contact details of your solicitors will need to be included (XpertHR, 2021a). 
It is worth arrangements being made for somebody to begin gathering the facts around Mr Rees’ employment, including the following:
· Pay
· start date
· termination date 
These can then be referenced within the response. In addition, a strategic decision needs to be made within Big Buses Limited on whether you wish to defend the claim. We will explore the details around the claim below and perhaps schedule a call for later this week to discuss further. 
Based on the facts available, it appears Mr Rees has brought the claim within the required time period of 3 months, less 1 day (ACAS, 2020) and is eligible to bring the claims, based on having in excess of 2 years’ service with you (Employment Rights Act 1996).
Once a decision has been made around your intentions to defend the claims, you will need to make sure you tick to confirm you would like to defend the claim and formulate a clear and concise grounds of resistance to append to the ET3 form. 
Please check the paperwork that was attached to the ET1 form for any scheduled meetings or hearings. 
Details of the ground(s) of any claim(s) being brought
· Ordinary Unfair Dismissal 
Having considered the facts around the case, and information currently available I would suggest the potential for Mr Rees to bring a claim for ordinary unfair dismissal as a result of his summarily dismissal (Shekhar, 2021). 
While you may consider Mr Rees’ dismissal for gross misconduct ‘fair’ under your rights to dismiss an employee for such behaviour (Gov.uk, 2018; Employment Rights Act 1996), the law will require you to demonstrate how you (as Big Buses Limited) acted reasonably in dismissing (Employment Rights Act 1996). A tribunal judge will consider whether the ACAS Code of Practice was followed (ACAS, 2015). Mr Rees is likely to argue that you did not follow a fair procedure when dismissing him (Daniels, 2019).
You will need to consider the precise wording of your internal policy or procedure relating to Discipline as this should have been compliant with the ACAS Code of Practice and followed (Wilson, 2019). I would suggest that the 48 hours Mr Rees was provided to appeal was inadequate and might leave you open to risk in terms of the procedural fairness element (ACAS, 2015). The usual time period for allowing an appeal to be lodged is 5 working days (Landau, 2019).
Also, of note here is the recommendation under the ACAS Code of Practice to inform the individual of their right to be accompanied by a trade union representative or work colleague within correspondence (ACAS, 2015). While Mr Rees did attend the Hearing with a work colleague, omitting this from the correspondence could leave you open to criticism by the Employment Tribunal (Lewis & Sargeant, 2019).
The tribunal will additionally consider whether your decision to dismiss fell within the ‘range of reasonable responses’ and whether another employer in similar circumstances would have reasonably dismissed (Mayall, 2018). In order to determine this, they will consider the Burchell test and be looking at whether at the time of the dismissal, you believed Mr Rees was:
· guilty of misconduct;
· you had reasonable grounds for believing Mr Rees was guilty of the misconduct and;
·  that you carried out as much investigation as was reasonable in the circumstances.
The relevant legal principle here was developed in (‘British Home Stores v Burchell’, 1977) (Medhurst, 2018).
It is likely that Mr Rees will additionally argue that the investigation conducted here was not fair. It will be for you to prove on the balance of probability that these three criteria above have been satisfied. The investigation might cause some difficulty for you here, as Mr Rees did not have sight of the documentation prior to his Hearing, as was seen in ‘Archer and another v Solvent Resource Management Ltd’ (2009).
Defence
In order to defend this claim, you will need to consider the content of your Disciplinary Procedure / handbook to determine the procedural fairness. According to the information to hand, it does appear that Steve Smith has conducted an investigation and taken witness statements from those involved. It might additionally be noted that Steve Smith witnessed the incident that had occurred i.e pushing Robert to the floor and while Mr Rees has suggested that the attack was provoked, the investigation did not uncover such findings. 
However, the individual carrying out the investigation should not have been involved in any way (XpertHR, 2021b; ACAS, 2015) Steve Smith may therefore be required to attend any future Tribunal Hearing as a witness to defend the investigation he conducted.
You may however be able to argue that Mr Rees contributed to his dismissal (‘Johnson v Unisys Limited’ (2001) and regardless of a fair investigation taking place, he committed an act of gross misconduct. 
· Automatic Unfair Dismiss
Looking at the information currently available to me, it appears Mr Rees may make reference to issues he has previously raised regarding health and safety at work. Mr Rees may argue that this was in fact whistleblowing (HSE, 2019).
He may argue that the principle reason for his dismissal was because he made a ‘protected disclosure’ under the (Public Interest Disclosure Act 1998) around colleagues not wearing their face coverings. This could be deemed to be a relevant failure to comply with your legal obligation under the (Health and Safety at Work Act 1974), to ensure your premises are Covid safe (Employment Rights Act 1996).
The relevant legal principle as to whether a qualifying disclosure was made will centre around whether or not Mr Rees’ disclosure was:
· of information
· was related to a ‘relevant failure’;
· if he had reasonable belief;
· if the disclosure was in the public interest and;
·  if it was indeed a protected disclosure (Morgan, 2018) 
Defence
In order to defend against this claim you will need to evidence that Big Buses Limited have in fact been insisting that staff wear face coverings and obey the visible signage. You will need to clarify with Steve Smith and Gavin Millard whether Mr Rees had previously raised his concerns with him or another manager at the company. I can see from the available information that Steve Smith has been sending out reminders but if you could gather the dates of these communications that would very helpful. 
Looking further at the facts available, I believe Big Buses Limited will be able to adequately defend that the reason Mr Rees was dismissed was unrelated to any disclosure he may have raised as no causal links appear to be available (Lewis & Sargeant, 2019). You will need to confirm that Mr Rees had not made Gavin Millard or Steve Smith due to their involvement in the decision to dismiss. 
· Wrongful dismissal claim
Should you be unable to adequately defend the summarily dismissal, Mr Rees is likely to claim that he was wrongfully dismissed. Stemming from old ‘common law’ principles (Lewis & Sargeant, 2019), if this were to be found, the tribunal might infer that Mr Rees’ contract of employment was breached and as such you would need to pay him:
· notice pay
· any accrued holiday pay that he might have accrued during the notice period
· pension contributions and bonus payments he might have otherwise received if he had remained employed by you (CIPD, 2020).
Consideration will need to be given for the content of Mr Rees’ contract for the particulars around this. 
Defence
In order to defend this claim, you will first need to prove that the dismissal for gross misconduct was indeed fair and reasonable. If you are successful in this, this claim will be thrown out due to your right as an employer to summarily dismiss in cases of gross misconduct (ACAS, 2015).
· Automatic unfair dismissal on the ground of raising a health and safety concern
The Employment Rights Act 1996 confirms that an employees dismissal may be regarded as unfair dismissal if attention is drawn to circumstances is reasonably believed to be harmful or potentially harmful to somebody’s health and safety. 
Mr Rees might argue that such a disclosure was made when he made reference to colleagues not wearing their face coverings and that the reason for his dismissal was linked to this.

An assessment of the strengths and weaknesses of the claim
Looking at the information currently available, it does not appear that Mr Rees has any formal previous history of poor conduct or behaviour during his time with Big Buses Limited. His length of service additionally supports this. 
Mr Rees is likely to rely heavily on the investigation process element of his claim and suggest that Steve Smith did not follow a fair process, in addition to Steve Smith being actively involved and witnessing the incident. 
Due to the failings to adopt a fair process when dismissing Mr Rees in line with the ACAS Code of Practice (ACAS, 2015) Big Buses Limited may be in some difficulty regarding the defence for Mr Rees’ unfair dismissal claim.
On the other hand, Big Buses Limited have a number of facts that should assist in their defence. Mr Rees did in fact push Robert to the floor and in accordance with the available evidence there are a number of witnesses that saw this, with no evidence presented itself during the investigation to suggest that Mr Rees was provoked. 
While the investigation has its some down-falls, Mr Rees on the balance of probabilities did push Robert and contributed to his dismissal.


Question 2

MEMORANDUM
	TO:
	DAVID THOMAS

	FROM:
	SAMANTHA ROHMAN

	SUBJECT:
	REMEDIES AVAILABLE TO GETHIN REES

	DATE:
	10 MAY 2021



Good afternoon
As stated within my previous memo, there are a number of issues that Mr Rees has raised that might give rise to claims within the Tribunal courts. Set out below are the types of remedies that might be available to him, should he be successful in the claims.
Types of remedies available 
· Reinstatement / Re-engagement
Within its power, the Tribunal can order Big Buses Limited to reinstate or re-engage Mr Rees into his former role or one that was comparable to the one he was dismissed from (Employment Rights Act 1996). Upon consideration of the ET1 form, it would appear that Mr Rees has ticked the box for this to be considered by the Judge. 
The Tribunal would firstly consider how just and practical this was, but if successful could result in Big Buses Limited being required to pay Mr Rees compensation that equates to the pay and benefits, he would have received between his dismissal and re-employ him or reinstate him within his previous role (Kidner, 2020).
Within (‘McBride v Scottish Police Authority’, 2016), McBride was successful in an unfair dismissal claim and the employer was ordered to reinstate the individual. However, more recently in the case of (‘United Lincolnshire Hospitals NHS Foundation Trust v Farren’, 2017) an Employment Appeal Tribunal overturned a decision of the tribunal judge to order reinstatement. 
Should Mr Rees be successful and the Tribunal decide that Big Buses Limited should reinstate or re-engage Mr Rees, you could put forward a case as to why it would not be practical to reinstate or re-engage Mr Rees (Lewis & Sargeant, 2019) and sacrifice paying further compensation. This could amount to anything between 26 and 52 weeks’ pay. However, this figure would be capped at £538 per week (The Employment Rights (increase of Limits) Order 2020) due to his dismissal taking place between 6 April 2020 and 6 April 2021.
It should be noted that re-instatement orders are rare occurrences (Weightmans, 2020) and as result of the case being linked to potential conduct issues, the Judge may not believe that either re-engagement or reinstatement would be appropriate (‘Rembiszewski v Atkins Ltd’, (2012) due to the working relationship being irretrievably broken. Considerations would take account of whether Mr Rees had been replaced within Big Buses Limited and whether he had secured alternative employment.
· Compensation
Within Mr Rees’ ET1 form, he has specified compensation as a desired remedy. The Tribunal have within their gift the option to award financial compensation, should Mr Rees be successful in one or all of is claims (Employment Rights Act 1996).
The amount of any financial award  
· Basic Award
If Mr Rees was to be successful in his claim/s the tribunal, within their deliberations the Tribunal may consider awarding a basic and/or compensatory award (Citizens Advice, 2013) The basic award is a fixed rate and calculated in the same way as statutory redundancy pay by taking into consideration information around your length of service, age at dismissal and weekly gross pay (Lewis & Sargeant, 2019).
Mr Rees was an employee of Big Buses Limited for a period of 4 years and 8 months so for the purpose of this calculation, this will be rounded up to 5 years. He was over the age of 22 when he started employment with Big Buses Limited and was dismissed at age 30. So, for the purposes of the basic award calculation, his length of service will be multiplied by the value of one week’s pay (The Employment Rights (increase of Limits) Order 2020).Basic award = 5 x 1 x (26000/ 52=£500)
Basic award = £2500

· Compensatory award 
The tribunal additionally have within their powers, the ability to award compensation for any money Mr Rees might have lost as a result of his dismissal. 
Within their considerations they will look at any loss of earning from the date of Mr Rees’ dismissal up to the date of the tribunal, with additional consideration given to future losses (Painter et al, 2012). This award takes into account age and any income Mr Rees might have received from employment secured since leaving Big Buses Limited.
Mr Rees will have been expected to mitigate his losses and prove to the court that he has applied for or been successful in securing alternative employment (Wynn-Evans, 2016). In such cases, the difference between the salary he received at Big Buses Limited and the salary he receives at his new employer is calculated. 
 The maximum compensatory award Mr Rees might be entitled to is either one year’s gross pay (£26,000) or £88,519, whichever is lower.Compensatory Award = £26,000

Should Mr Rees’ claim for whistleblowing be found, the compensation is uncapped, and the financial award available could increase substantially. In (‘Lingard v HM Prison Service’, 2005), an award of £466,700 was awarded for success in their claim for unfair dismissal. 
Factors that might reduce or increase the financial award
The tribunal have at their discretion the ability to increase the compensatory award by 25% if they find that Big Buses Limited did not follow a fair process (ACAS, 2015). Within the particulars of this case, the tribunal might consider that the investigation was not fair due to the withholding of the report and witness evidence and that the time available to Mr Rees to appeal was unreasonable. 
They may also consider that Mr Rees did not exhaust all internal procedures before making a claim to the tribunal which could reduce the award available to him by the court as this could be considered a breach of the ACAS Code of Practice (ACAS, 2015).
Within (‘Granchester Construction (Eastern) v Attrill’, 2012), a Polkey principle was applied to the Basic award. The case provided guidance for Tribunals on the process of calculating a compensatory award, where a reduction may be applied when the employer falls short of following their procedure but would have dismissed the individual anyway. This reduction could be applied in Mr Rees’ case. 
Section 123 (6) ERA 1996 allows a reduction to be applied where an individual has contributed to their dismissal, known as the ‘contributory fault’. In Mr Rees’ case, the Tribunal might infer that Mr Rees contributed to his dismissal by pushing Robert. 
Settling or Tribunal
Looking at the facts of this case, I would advise Big Buses Limited to settle the case rather than proceed to a tribunal. While Mr Rees is unlikely to succeed in his claim regarding whistleblowing, there is a still a risk of uncapped fines being imposed on you. With potential worst-case scenario remedy for the unfair dismissal claims against Big Buses Limited amounting to £27,500, the company reputation and brand may be damaged if Mr Rees approach newspapers suggesting that he had been dismissed from Big Buses Limited for whistleblowing about a health and safety issue. Such reputational damage could cost the company substantial amounts of money if clients were to withdraw their custom. 
When considering the legal fees, time and effort that would be required to defend the claims, Big Buses Limited would be better off making the commercial decision to settle. If a decision is made to progress with this option, I will schedule a meeting to provide additional advise around this.
Section B

Question 1

Rohman Samantha	HR Advisor
___________________________________________________________________
From:			s.rohman@mawwfire.gov.uk 
Sent:			10 May 2021 	11:53
To:			DavidThomas@bigbusesltd.co.uk
Subject:		Julie Davies

Good morning
Having considered the content of your email, I would firstly like to note that Ms Davies is eligible to make the request for flexible working under (The Flexible Working Regulations 2014). She has worked for Big Buses Limited for a period longer than the 26-week threshold required by law (Employment Rights Act 1996). You will therefore need to consider the request and deal with it in a reasonable manner. 
I would recommend that you consult your internal procedure on Flexible Working if it is ACAS compliant. If you do not have one available consult the ACAS Code of Practice on handling in a reasonable manner requests to work flexibly (ACAS, 2014). 
Your email suggests that Ms Davies has made this request via email. However, the content does not appear to contain the information required under the regulations. You will need to respond to Ms Davies and request that she submits a formal request that is in writing, dated, states the application is being submitted in accordance with (section 80F of the Employment Rights Act 1996), describes the working pattern she would like to work in future and from what date she would like the new arrangements to commence. Finally, Ms Davies will need to set out what she perceives the impact of the changes will be on you, the employer and her colleagues, with reference made to how this might be dealt with. 
For your ease, there is a template form available on the Gov.uk website that you could signpost Ms Davies to (gov.uk, 2014) when acknowledging receipt of her email. You might also wish to consult Ms Davies’ personnel record to identify whether she has made any other flexible working requests in the last 12 months as only one request is permitted under the statutory scheme in a 12-month period (Lewis & Sargeant, 2019). 
Your email suggests that you may have doubts about your willingness to approve the application so upon receipt of the formal request, I would advise that a meeting is arranged with Ms Davies and she is provided her with the opportunity to be accompanied by a trade union representative or work colleague (ACAS, 2014). You will have period of three months from the date you receive the request to respond. 
Should you wish to refuse the request, you will need to be able to demonstrate a business reason for doing so. 
Taking Ms Davies’ request in its component parts, she has firstly requested a change to her place of work on a Monday and Friday to work from home. The comments noted within your email regarding interaction with the rest of the team I would suggest are subjective and not based on fact. You may therefore have some difficulty in declining this element of the request.
Moving on to Ms Davies’ request to change her hours of work to 8am to 3pm without a lunch break, I would suggest that you have justifiable reason to decline this element due to the burden of additional costs that Big Buses Limited might experience to cover the period of 3pm to 5pm each day.
As you have noted, the company are not in a position to employ additional staff to cover this shortfall. Furthermore, your comments regarding the inability to reorganise work amongst existing staff would be considered a legitimate business reason for declining such a request as this could have an adverse effect on your other staff, putting an intolerable strain on them. 
In addition, assuming Ms Davies is over the age of 18, she is required to take a break during the day (Working Time Regulations, 1998). You will need to consult her contract of employment to confirm the exact length. However, if it is not explicit in this regard, she must take no less than a 20-minute uninterrupted break each day. This is due to her working day exceeding 6 hours. 
The reason stated for the request for a change in hours and days appear to be linked to childcare and caring responsibilities for her elderly mother who is shielding. I would suggest that due to the children being of school age and according to your email, have no disabilities, Ms Davies would have difficulty raising a case for discrimination (Equality Act 2010). 
However, you will need to be mindful and have someone discuss in further detail at the meeting whether Ms Davies elderly mother is disabled. If so, your refusal could constitute discrimination by association (Equality Act 2010). It will therefore be important for you to determine whether the shielding is as a result of a disability to mitigate any risks of a claim in this regard. 
In line with the ACAS Code of Practice (ACAS, 2014), a trial period may be appropriate to evidence you have dealt with the request in a reasonable manner but this not a statutory requirement. 
Once a decision has been made, you should set out your decision in writing. Where her request is rejected, and in line with the ACAS Code, Ms Davies should also be provided with opportunity to Appeal (ACAS, 2014). I would therefore suggest that you make arrangements for Ms Davies’ line manager to consider the request initially, to enable a more senior member of your team to deal with any associated appeals. 
Once a decision has been made, any amendments to Ms Davies’ working pattern will constitute a contractual variation and will be permanent, unless otherwise agreed and you will be required to issue her with a written statement of changes within one month of the changes taking effect (Employment Rights Act 1996).
Just to note here, it is worth you being mindful of the likely changes in Flexible Work as we move out of the Covid restrictions and other businesses return to a ‘new normal’ (CIPD, 2021).

Question 2

Rohman Samantha	HR Advisor
___________________________________________________________________
From:			s.rohman@mawwfire.gov.uk 
Sent:			09 May 2021 	16:35
To:			DavidThomas@bigbusesltd.co.uk
Subject:		Lucy Bell

Good afternoon
Further to the information you have shared with us thus far in relation to Lucy Bell, please see the advice in relation to this case set out below. 
You state that Ms Bell has raised a formal grievance with her line manager. You should make arrangements to deal with this issue in the first instance. Have her line manager make contact to establish whether she would be open to have with dealt within an informal manner first of all. 
Should Ms Bell wish to progress with a formal grievance you should consult your internal Grievance Procedure and follow that if you have one. If Big Buses Limited do not have an internal Grievance Procedure, refer to the ACAS Code of Practice on disciplinary and grievance procedures (ACAS, 2015) for guidance on handling the grievance. 
Have an independent investigator who has not previously been involved in the case meet with her within the next 5 days. This will enable her to provide some further information regarding the issues she has raised and articulate what outcome she would expect, prior to an adjournment for further investigation. While there is no statutory right to be accompanied at this meeting, in line with the ACAS Code of Practice, it is good practice for the appointed investigator to do so (ACAS, 2015). 
The investigator should arrange additional interviews with Ms Bell’s line manager to establish the facts surrounding the disclosure of her sensitive personal data, before communicating the outcome to Ms Bell. Ideally this will be at a face-to-face meeting and any suggested remedial work with the line manager instigated. 
Should the outcome of the grievance investigation not be agreed by Ms Bell, she should be informed of her right to appeal the decision and a further meeting should be conducted by a more senior manager within Big Buses Limited.
It should be noted that a failure to deal with the grievance properly can give rise to claims of constructive dismissal, discrimination or victimisation (Pepple & Adeleye, 2021).
In relation to the specific issues raised, it is important to note that Ms Bell’s line manager appears to have unlawfully processed her sensitive personal data without gaining her prior consent and has breached (The Data Protection Act 2018). For your awareness here, Ms Bell is within her rights to report this breach to the Information Commissioners Office for further investigation if she so wishes (ICO, 2020). 
Turning to Ms Bell’s objection to attend a return to work meeting. In the first instance, you should consult your internal procedure for managing long-term absences for guidance on dealing with this matter. You have a duty to ensure the health, safety and welfare of your employees (Health and Safety at Work Act 1974) so I would advise that you insist on this meeting taking place for you to comply with your legal obligations as an employer to ensure the workplace is fit for purpose to accommodate her needs. This is particularly appropriate as Ms Bell has, according to your correspondence attended the workplace.
While I note your comments regarding the requirement for managers to inform staff of sickness absences for adequate cover to be arranged, there was no legal basis for Ms Bell’s line manager to disclose the nature of her health problems, nor did all the staff at Big Buses Limited need to be informed. Ms Bell had not at that time attended the office for anyone to be concerned about any requirements to self-isolate under (The Coronavirus Act 2020). 
An appropriate message might have informed the staff that needed to know in order to arrange appropriate cover that Ms Bell was shielding and request that adequate cover be arranged if genuinely necessary. 
In relation to your query regarding the retention of records of staff absences due to illness, shielding and self-isolation, I would firstly suggest that you consult any internal retention polices that might be available within Big Buses Limited. Where these are not available, my advice would be to keep the records for a period that will allow you to defend any legal proceedings that may be brought against you (UK Limitation Act 1980; CIPD, 2020). Sickness records retention should be in line with the business needs of Big Buses Limited. The CIPD advises that records should be kept for a period of 6 months after the end of a period of sickness (CIPD, 2020). 
While the employees are still employed, the data should be kept secure, with only relevant individuals able to obtain access the information (ICO, 2020). However, it is advisable that Big Buses Limited consider the introduction of a Retention Policy for such information to enable a consistent approach across the organisation. 
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