Is the defence of insanity fit for purpose or is it in need of reform?



This assignment is titled “Is the defence of insanity fit for purpose or is it in need of reform”. This essay explains what is good about the defence against insanity and what could be improved. This essay provides evidence to why there is need of reform ……

The defence of insanity was established because each person is apparent to be stable. The guidelines of the defence are centred on case of M’naghten. The defence of insanity is a common defence which can be depleted where the men’s rea of the offence is mandatory. Strict liable offences, for instance driving is not valid within the defence of insanity. In court, the defendant can be found not guilty if he is not sane by the objective of insanity and an alternative verdict will be utilised.

The first defence of insanity case was M’naghten. In this case the culprit was attained not guilty of murder using the insanity defence and as a substitute was penalised to life captivity in a mental association establishment. The first case made directed magistrates to construct regulations, which are three crucial facts which the defendant must verify. The three crucial facts are a deficiency of motives, not aware of the type and superiority of the act and that it was legally wrong and a disease of mind. The disease of mind can be physical or mental, nevertheless if it is a physical disease, it must also be upsetting the mind. A case example of disease of the mind is R v Kemp 1957, in this case the culprit was in distress from a physical illness which was modifying his understanding and remembrance. By the reason of insanity in this case, the defendant was found not guilty. Kemp’s case industrialised the speculation that the offender must have an intramural factor that occurred at the equal time of the wrongdoing. An offender cannot rely on the insanity defence if it classed as external factors like insulin for diabetes (R v Quick, 1973). If the offender is proficient of intellectual reasoning but declined to utilise the power, then it does not calculate as a fault of judgement. Confusion and absent-mindedness must require more of a fault of motive, the case example of this is (Clarke, 1972).

Within the Windle 1952 case, the offender declared that he grasped what occurred was wrong and said “I suppose they will hang me for this”. This shows that not identifying the quality and nature of the act can be instigated by a state of catalepsy or lessened consciousness or by reason of deficiency of perception or attentiveness due to psychological illness even while conscious. If the offender identified what occurred was sinful, there will be no defence even if mental illness was involved.


The Special Verdict
As mentioned before, if a defendant successfully pleads insanity, then he is found not guilty by reason of insanity. Up until 1991, a successful plea would have led to a judge sentencing the defendant to a mental institution and this wasn’t available for all offences – such as epilepsy or diabetes. The Criminal Procedure Insanity and Unfitness to plead Act 1991 extended the options to: A hospital order, a supervision order and an absolute discharge. However for murder, the judge must still impose a hospital order and the defendant can only be released if the Home Secretary give permission to do so.


