




Contract Law – Assignment 2
By George Lovering


When looking at the concepts of duress and undue influence, there must be a thorough examination using the history of these concepts in common law and also discussing the relevant case law that relate to both concepts, evaluating the significance of duress and undue influence in contract law. Firstly, duress from a contract law standpoint can be defined as “Occurs when one party exerts improper pressure on another party and that party feels they have no choice but to enter into the agreement or transaction as a result. Duress makes the agreement voidable. The court considers factors such as: The seriousness of the improper pressure; whether the complaining party protested; whether the complaining party had a real choice or realistic alternative to entering the agreement.” Expanding on this definition, physical duress also falls under this, it’s important to discuss the development of duress, this can be done using relevant case law, for example, the case of Skeate v Beale [1840] is relevant when looking at the development of the concept of duress. In the case of Skeate v Beale, a distinction was made in the ruling after the court assessed the facts of the case, the court decided that the threat made prior to the contract was directed at property, therefore it didn’t constitute duress. But, despite the ruling of Skeate v Beale and it’s significance in the development of duress, later, the case of Siboen and the Sibotre [1976] went against precedent and established that threats against property was considered to be duress because in this case it was noted threats such as destroying art or burning down a house should constitute duress. Additionally, in terms of duress being used as a defence, the Crown Prosecution Service (2018) states “Duress is a defence at common law to all crimes except murder, attempted murder and treason involving the death of the sovereign: R v Gotts [1992] 2 AC 412.” Another form of duress is economic duress, the test for this can be found in Pao On v Lau You Long [1980], in the case of Pao On v Lau You Long, consideration and past consideration was deemed to be a key factor when determining duress. Another example of an economic duress claim was in the case of Atlas Express v Kafco [1989], where Kafco signed an agreement after feeling they had no other choice when Atlas Express supposedly enforced the agreement, however the court dismissed this claim of economic duress after if failed to meet the classifications already established that related to the issue of no consideration being provided. 

Now, in order to thoroughly examine the concept of undue influence, a clear definition must be presented. A legal definition of undue influence in the context of contract law is “improper influence that deprives a person of freedom of choice or substitutes another's choice or desire for the person's own”. The case of BCCI v Aboody [1990] helps shed some light on what conditions need to be identified in order to establish undue influence. In BCCI v Aboody, in the case it is stated that “To establish actual undue influence the claimant must show that a number of conditions have been satisfied. These conditions were identified by the Court of Appeal in Bank of Credit and Commerce International SA v Aboody” To expand on this ruling, the necessary conditions must be understood, furthermore, in this case it is stated that the conditions for undue influence were:
“The defendant must have had the ability to influence the claimant.
The influence must have been exercised unduly, as will be the case where the defendant has victimized the claimant in some way, for example by forcing, tricking, or misleading the claimant into parting with assets or agreeing to part with assets, such as through the deliberate non-disclosure of relevant information.
The undue influence must have caused the claimant to enter into the relevant transaction, and therefore it must have been operating at the time the transaction was entered into.”
Although it can be argued after looking at the conditions for undue influence that were established in BCCI v Aboody were quite clear and informative going forward as a valuable piece of case law, these conditions were scrutinized in the case of RBS Etridge (no 2)(2001), where in this case it was argued that “Undue influence is one of the grounds of relief developed by the courts of equity as a court of conscience. The objective is to ensure that the influence of one person over another is not abused. In everyday life people constantly seek to influence the decisions of others. They seek to persuade those with whom they are dealing to enter into transactions, whether great or small. The law has set limits to the means properly employable for this purpose. The law will investigate the manner in which the intention to enter into the transaction was secured: If the intention was produced by an unacceptable means, the law will not permit the transaction to stand. The means used is regarded as an exercise of improper or 'undue' influence, and hence unacceptable, whenever the consent thus procured ought not fairly to be treated as the expression of a person's free will. It is impossible to be more precise or definitive. The circumstances in which one person acquires influence over another, and the manner in which influence may be exercised, vary too widely to permit of any more specific criterion." Reflecting on this statement from RBS Etridge and comparing it to the previous qualifications for undue influence, it is argued that determining how someone gained influence over another person and how the influence was exercised is too ambiguous and varies too much to apply specific criteria as was previously established. 
After examining the concepts of duress and undue influence, it is important to recap this in order to identify the difference(s) between the two. To quote Agabu (2020), “duress much affects the rightness or legality of contracts while the undue influence, on the other hand, deals much with consent, fairness, and intention of entering into a contract aspect of contracts and legal agreements.” Using Agabu’s observation on the difference between duress and undue influence as a starting point and the basis to explore this further, it is valuable to expand on the point previously made and once again refer to the relevant case law of each concept, such as there being a definitive test for types of duress (e.g., consideration and past consideration in Pao On v Lau You Long [1980]) and there being conditions for undue influence (e.g. BCCI v Aboody [1990] and RBS Etridge (no 2)[2001]).
Looking at how undue influence has developed post Etridge, there must be a discussion about how the case influenced decisions and the practices of solicitors going forward, per the Law Society’s Conveyancing Handbook (2002), “The important House of Lords decision in Royal Bank of Scotland v. Etridge was delivered on 11th October 2001 and as a result all conveyancing lawyers should consider carefully their procedures when faced with a transaction where a third party provides security for another person’s borrowing.” Assessing this quote, it is clear that Etridge influenced practices after the case concluded, furthermore, post Etridge it could be argued that there was more caution taken when dealing with situations similar to that of the Etridge case. The Law Society’s Conveyancing Handbook further outlines and clarifies what caution a solicitor should take by pointing out that the risk of conflict in these cases can be extreme and also the solicitor should be considering if they should be acting at all. 

In conclusion, after clarifying the legal definition of undue influence and then examining the case law surrounding this, it should be noted that the concept developed and changed significantly after the RBS v Etridge [2001] ruling. Before this, BCCI v Aboody presented the conditions needed for undue influence, but again, it could be argued a much greater impact was made in contract law post Etridge. As previously stated, the influence this case had made solicitors consider their approach in these cases and also the risk of conflict involved. The difference between duress and undue influence has been established, additionally, the test for duress has been discussed and consideration/past consideration in Pao On v Lau You Long [1980] has been analysed. It is important to differentiate between duress and undue influence as they are separate from each other and depending on which has occurred, it can significantly affect the outcome of a case. All cases previously looked at are valuable because each shed light on the many complexities and different aspects of contract law; Atlas Express v Kafco (1989), BCCI v Aboody (1990), Skeate v Beale (1840), Pao On v Lau You Long (1980), RBS Etridge (no 2)(2001) and Siboen and the Sibotre [1976] provide many lessons in the rulings and statements that were made in these cases. BCCI v Aboody and RBS v Etridge are clear examples of how case law can influence and change practices going forward regarding development in this area of law.
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