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1.0 Executive Summary 

This report aims to examine how the outcome of how previous cases can determine a court ruling that is considered just and reasonable to all parties involved in a dispute. How negligence may arise for certain professionals in the construction industry and the potential consequences it will have on a project. Examining the impact of adjudication for a specific case. Finally, the report concludes with the possibility of different outcomes related to the questions. 

2.0        Terms of Reference

2.1        The principal focus is:

2.1.1       Discussing the tort of negligence and its elements.

2.1.2       Discussing how professional negligence and it’s consequences can impact the project’s progression.

2.1.3       How the impact of adjudication can affect parties involved in a dispute. 

3.0      Procedure
This section lists the resources that were used in the report:

3.1      Notes in class provided background of the research.

 3.2     Research included sources on the subject of negligence in construction from websites, a textbook based on construction law and videos which are included in the references. 








4.0   Findings
4.1        Negligence
[bookmark: _Hlk120815088][bookmark: _Hlk120812849]The purpose behind the tort of negligence is to provide compensatory justice to those who have been affected by unjustly acts with the hope of delivering an end result that’s considered fair and reasonable. It can be defined as the decision to determine whether a defendant breached a duty of care that results in the claimant receiving compensation for some, or all damages caused. When a dispute arises, a step-by-step plan must be formulated to help locate where the negligence has taken place. These steps must show: (1) the defendant provided some duty of care towards the claimant; (2) knowing that this duty of care existed at the time, what actions or acts led to the breach; (3) assessing if this breach in question caused the damage where a claimant is suing for compensation and (4) if there is a lack of evidence to support the defendant, we can assume negligence has taken place (The Law Academy, 2021) ( Uff, 2021, p. 473).


4.2        Duty of care
[bookmark: _Hlk120814196]The duty of care can be described as a legal obligation placed on an individual who must perform certain activities with reasonable care. It is regarded as the most important aspect in the tort of negligence as this is where the courts will begin carrying out their investigation when a claim in negligence emerges. The most notable case that laid down the foundation for the duty of care was Donoghue v Stevenson (1932). During this case, Lord Atkin in a celebrated judgment proceeded to introduce the “thy neighbour” principle which was a test of proximity as to whether the injury caused towards the consumer could have been reasonably foreseen by the manufacturer (Uff, 2021, p. 474). These principles eventually expanded the duty of care where they were reformulated in Anns v Merton LBC (1978) and Caparo Industries v Dickman (1990). This determined if sufficient proximity could exist and if so, it’s presumed that there was a duty of care between the parties. Courts in some instances may look back at previously decided cases to determine whether imposing a duty of care on those accused would be considered fair, just, and reasonable (The Law Academy, 2022) (e-lawresources.co.uk). 

4.3       Breach of duty
[bookmark: _Hlk120814931]Once it has been established that a duty of care exists between the claimant and defendant. The courts will then begin looking into the facts of the case to see what the minimum standard of care was required of the defendant and if this breach caused the negligence to take place. A legal concept known as the “reasonable man” is applied by the courts that will help in identifying what the required standard of care would be. This “reasonable man” is believed to be a representation of an ordinary person and is used to see what he would do in the defendants shoes in a similar situation. An example where a breach of duty had taken place was The Wagon Mound No.2 (1967). Lord Reid came to the conclusion that a reasonable man could have foreseen the possibility of ignition to the oil and that damage could have been prevented (e-lawresources.co.uk).
 The breach of duty does not aim to place moral blame on those who have committed a wrong as sometimes accidents can happen beyond their control (The Law Academy, 2022).

4.4      Damages
Where evidence provided by a claimant suggests that the defendant has breached their duty and is liable for the damages caused. They must finally demonstrate that this damage is not too remote meaning it was of a foreseeable type. The successful claimant will then be awarded compensation for the whole loss they had suffered in the process. By compensating for the whole loss, it puts them at the same position where if they wouldn’t have suffered originally. There are several types of damages that can arise in negligence which includes: physical injury, psychiatric injury, property damage, distress, and economic loss. An example of where physical injury had taken place was the case of Cartlidge v E Jopling and Sons Ltd (1963). The claimant sustained an injury in the work environment when inhaling silica particles that led to a reduction in the efficiency of the lungs (The Law Academy, 2021) (Uff, 2021, p. 501). 

4.5     Defences
[bookmark: _Hlk120823345]Depending on the circumstances of a case, the defendant may have an opportunity to reduce the damage they are liable for or be completely absolved from the accused negligence. The first defence consists of proof where a claimant has contributed to the damage or loss in some way which results in a claim to be reduced. The second defence involves the defendant being exonerated completely of liability if they can prove to the court that the claimant accepted the risk of damage or loss. In the case of Baxall Securities Ltd v Sheard Walshaw Partnership (2002), defendant architects were not held responsible for a structural defect found in the building which should have been detected by the claimant’s surveyors (isurv,2022). Under the Law Reform (Contributory Negligence) Act 1945, courts have the authority to divide liability for damages between the parties that they would consider to be just and equitable (ACCA Think Ahead) (LawTeacher, 2022). 

4.6      Professional negligence in construction

Whether you are an architect or a sub-contractor, negligence can affect every individual working in the construction industry and could take place anytime from the initial design stage to building works on site. Project members should take reasonable steps to ensure works on site are carried out in a safe manner and maintained to a high professional standard by acting responsibly at all times. However, previous case law referenced below suggests that certain professionals in the industry have acted irresponsibly when not abiding by their legal duties which caused negligence to take place (Wilson Brown LLP,2022).

Riva Properties Ltd & Ors v Foster + Partners Ltd (2017): An architectural firm was held liable for breach of duty when the design of the build enormously exceeded the clients original budget. The case therefore resulted in the claimant successfully retrieving compensation for the damages caused. The defendant architects in this case claimed they had no prior knowledge of the clients budget which shows that a lack of communication on their part caused the negligence to occur (Aktin Chambers Limited, 2022). 

Watts v Morrow (1991): In this case, the defendant surveyor was found guilty of breach of contract upon discovering that structural defects in the building were not mentioned in the report during an inspection. This resulted in the claimant being awarded damages as the defects caused distress. Negligence would have been prevented if the surveyor did not act carelessly when conducting the survey and followed RICS guidelines (isurv,2022).

[bookmark: _Hlk120823601][bookmark: _Hlk120824536]Rylands v Fletcher (1868): The defendant and his contracted engineers were held liable in court when water escaped a reservoir through a disused mine shaft and flooded mines on the claimants land. The engineers had discovered the mines during the excavation process and failed to properly seal them. From this case, if the engineers had taken preventive measures by sealing the mine shaft correctly, then the extensive damage on the claimants land could have been avoided (LawTeacher, 2021).

Barclays Bank v Fairclough Building Ltd (1995): A specialist sub-contractor carrying out maintenance work for the main contractor acted irresponsibly when dangerous asbestos dust had spread throughout an industrial site. It was held in court that the defendant owed a duty of care where the claimant had suffered economic loss. The sub-contractor had a duty to assess the risk and should have notified the main contractor of the potential hazard for their own personal health and safety and others around the site (LawTeacher, 2021).


 4.7       How negligence can impact a project
Where you have professionals providing the incorrect information or advice, issues will soon begin to develop which can have a negative or disastrous effect on the projects progression and it’s financial success. These issues may arise from incorrect plans, poor design, incorrect choice of materials, poor advice, defective works, delays, excessive budgets, poor project management and supervision, inadequate planning permission, building regulation problems and defective contractual documents and notices. It is sometimes difficult to locate who is responsible for the negligence as there could be many construction professionals involved in the project (Wellers Law Group LLP, 2022).







4.8   The adjudication of Vinci Construction Ltd v Beumer Group UK Ltd (2018)

4.9    Background of the dispute

[bookmark: _Hlk120760141]In 2017, a seventh adjudication had materialised when Vinci had sent out a payment certificate regarding the entitlement of £9.6 million of liquidated damages to Beumer. Despite that Beumer had allegedly been delayed when completing the sub-contracted works, they refused to pay the sum of money. The appointed adjudicator Mr. Eggleston came to the decision that Vinci was entitled to the full payment plus interest. When Beumer declined this payment even further, Vinci proceeded to then apply for a summary judgement to enforce this decision. Beumer then raised three separate arguments to challenge this enforcement. 
It was stated that:
· The adjudicators decision was inconsistent compared to the findings in the previous adjudication and came to a conclusion on an already decided matter.
· The adjudicator had failed to provide sufficient reasons for his decision.
· Vinci was not ordered by the adjudicator to reveal information regarding a previous adjudication between them and the other sub-contractor which would have proved that their argument would be inconsistent. 

It had been argued by Beumer that the adjudicators decision was inconsistent as it did not line up with decisions made in previous adjudications. However, the previously decided adjudication primarily focused on the claims of compensation events in relation to the contractors instructions and that the adjudicator was not approached by Beumer for an extension of time. Therefore, it was shown that there was no inconsistency on his part. 
[bookmark: _Hlk120823933]The second argument stated by Beumer suggests a failure on the adjudicators part for not giving adequate reasons for his decision which the result was rejected by the court. Due to the insufficient evidence provided by Beumer, the claim for an extension of time became time barred and would inevitably have failed in any event. A concern was also raised by Beumer as to whether there had been a breach of natural justice because the adjudicator did not provide documentation of a previous adjudication between Vinci and another contractor. In addition, they believed that Vinci was trying to advance their argument which would have been inconsistent with their previous position. The courts proceeded to reject this claim and then stated there was no evidence in the past or present provided by Beumer to request an order to the adjudicator that Vinci had to disclose relevant documents. All three challenges to enforcement on Beumers behalf were rejected and as a result, Vinci was ordered a summary judgement by the court (HAWKSWELL KILVINGTON LIMITED CONSTRUCTION & ENGINEERING SOLICITORS, 2017).






5.0     Conclusion

The purpose of the tort of Negligence is not to punish those who have committed a wrongly act, but to compensate those who are victims of such acts. People in some instances may fall below the standard of care unintentionally as the result of something happening which they could not control. 
The case of Rylands v Fletcher (1868) can set a great example as to whether the defendants were actually liable for the damages caused. In the following years, this case has heavily been under discussion on the many possibilities that the claimant may have intentionally contributed to the damages or that someone had sabotaged the reservoir, or it may have been caused by an act of God (Force Majeure). Even though the truth will never be known, it shows us that we shouldn’t jump to the conclusion when outside forces may have played their part (LawTeacher, 2021).
In the dispute of Vinci Construction v Beumer Group, if Beumer had sent a request to the adjudicator for the order of documents relating to the dispute between Vinci and the other contractor. The court may have favoured Beumer if evidence suggested that the other parties negligence resulted in the delay upon completing the works. 
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