Criminal Law – Non-Fatal Offense Legislation Assignment
According to Thomas (2015), the Lord Chief Justice of England and Wales, the Offences Against the Person Act of 1861 is “out of date and in some areas obsolete; new ways of offending are not adequately captured.” The purpose of this assignment is to evaluate this legislation on non-fatal offences against the person and determine if the Lord Chief Justice is correct in his evaluation of the legislation as in need of reformation.

One of the most significant factors of the widespread agreement to reform the Offences Against the Person Act is the view of it as outdated. The legislation was written and enacted in 1861, during the Victorian period, which has resulted in the inclusion of sections on crimes which are no longer committed in modern Britain, and the use of language which, although accepted during the nineteenth century, has become unclear and confusing for interpretation, a problem which even judges and juries have struggled to overcome, according to Goymer (2015). The legislation also makes frequent use of different terms for the same meaning across each section, such as using “felony” or “misdemeanour” in reference to prohibited acts. The outdated nature of the legislation is further exemplified by the previously mentioned crimes during the Victorian period which are no longer relevant in the twenty-first century. For example, section 17 of Acts causing or tending to cause Danger to Life or Bodily Harm prohibits interference of an attempt to escape a shipwreck under the threat of a life sentence, while failure to provide apprentices or servants with food, despite the lack of responsibility for the former or existing occupation in the case of the latter in the modern UK, may still be punished with a prison sentence. This reinforces the argument for reformation of this legislation further through the absence of several sections redacted over time in order to adapt the act to meet changes to separate legislations. For example, section 19 of the legislation’s coverage of Acts causing or tending to cause Danger to Life or Bodily Harm, establishing the recognition of a firearm as loaded if done so with gunpowder and ammunition, has been repealed by the criminal law act 1967, whereas section 54, establishing the abduction of a woman with intent of forced marriage or intercourse to be punishable by a maximum of a fourteen-year prison sentence, have also been repealed by the sexual offences act 1956.

As a result of the Victorian background of the legislation, it has also been criticised for its lack of coverage of modern crimes which were not yet in practice at the time of the act’s implementation. For example, the case of Burstow [1997] would not have been covered by the act, as the defendant was charged with harassing three women through silent phone calls. The defendant was only charged with causing bodily harm due to the decision that the psychological damage inflicted on the victims amounted to it, as the technology which enabled the offence to be committed was not developed at the time of the act’s implementation. However, the consensus of reforming the offences against the person act 1861 has been opposed by the majority of barristers present on the Bar Council and the Criminal Bar Association of England and Wales, as they view the current legislation’s issues of outdated sections and failures to address more modern offences as theoretical, as case law has already established proper legal meaning and that the repeal of unnecessary sections of the act would be sufficient in modernising it without the need for a complete reformation. They also argue that the removal or continued inclusion of obsolete sections within the act would not have any significant impact on the practicality of the act, although they agree that much of the language is obscure and in need of modernising to a limited extent.

The popularity of the decision to reform the Offences Against the Person Act 1861 has resulted in multiple attempts to propose and establish alternative legislations to replace it. The most recent proposal for reformation, released in 2015, is a modified version of the 1998 home office draft bill, which maintains the original proposition a logical hierarchy of violent offences based on the seriousness of each crime and the use of plain English in writing to ensure the legislation can be easily interpreted within courts. However, this draft bill has been acknowledged to be flawed in the hierarchy of seriousness it proposes. This is exemplified by the placement of the six-month prison sentence for the charge of common assault, considered the lowest level charge of non-fatal violence, in contrast with the next listed offence placed directly after it, a five-year prison sentence for the offence of causing actual bodily harm. This is an issue the draft bill shared with the Offences Against the Persons Act 1861. As a result of this flaw, prosecutors would be required to either charge the defendant with the lowest level offence, ensuring the trial will be carried out in a magistrates court but potentially failing to appropriately reflect the consequences of the defendant’s act, or risking the trial to be held in the crowns court to better reflect the crime committed, but would also hold a significant financial cost and may even be unnecessary due to the responsibility of magistrates to conclude the sentencing in either case.

 In order to improve on areas in which 1998 draft bill was flawed in, Ormerod (2015), representing the Law Commission, has recommended the implementation of the modified version of the 1998 draft bill. This modification is largely similar to the original, but with the additional recognition of new offences. Aggravated assault would be recognised as its own offence separate from other prohibited acts of violence and would be situated between assault and actual bodily harm in the hierarchy of seriousness proposed by the original draft bill. Threats of violence or rape would be considered an offence under what is currently recognised as section 16, prohibiting the sending of death threats to a victim. The 2015 modification of the draft bill also suggests that in the event a police officer is the victim of a violent offence, evidence would be required that the defendant was aware, or suspected the possibility of the victim’s police occupation before it can be tried as a separate offence from violence on other citizens. The trials of these additional offences have been recommended by the new draft bill to be held in a magistrates court. According to Ormerod, the implementation of this modified draft bill will “produce a clearer modern statutory code dealing with offences of violence providing a coherent scheme of structured offences that can be readily understood and efficiently prosecuted.” However, the 1998 draft bill and the proposed modified version has been rejected by the Bar Council, despite acknowledgement that it can be used as a basis for consideration of future proposals on necessary reformation. This is because practical problems in differentiating the offences of grievous and actual bodily harm are unlikely to occur due to the consideration of the prohibited acts by the sentencing tribunal and potentially the experience of judges in deciding the most appropriate sentencing based on the context behind the behaviour of the defendant. Despite this, they agree that the shared sentences of sections 20 and 47 makes little sense due to the contrasting seriousness between the two offences, something which the draft bill offers to address.

Over the course of designing a draft bill to replace the OAPA 1861, the Law Commission have considered the inclusion of non-fatal offences which are not considered within the current legislation, specifically on the matter of domestic violence and a potential change in punishment for the spreading of infectious diseases. Domestic violence is not specifically charged as a separate offence from other violent crimes, while the intentional or reckless transmission of harmful diseases is already considered an offense punishable by imprisonment, such as if the defendant is charged with intentionally or recklessly infecting the victim with a sexually transmitted disease without informing them of their condition before intercourse. The lack of consideration the current act gives the transmission of infectious diseases is exemplified by the case of Clarence (1888), in which the defendant had recklessly infected his wife with Gonorrhoea, yet the charges against him were quashed under sections 20 and 47 of the OAPA 1861, as the actual bodily harm of the victim was not a consequence of physical violence. The possibility of establishing domestic violence as a separate offence from other acts of unlawful violence is supported by the argument of more trials of non-fatal offences being held in magistrates courts rather than in a more expensive crown court, although the bar council does not support this argument. This is because the establishment of domestic violence as a separate offence is viewed as unnecessary and potentially counter – productive due to the requirement for proof of the relationship between the defendant and the victim, and the remaining evidence outside of this relationship would not be necessary to secure a conviction. The bar council also suggests the alternative solution of providing additional resources and education of the importance of pursuing cases of unlawful violence rather than create further complexity through the addition of additional, overly-similar offences to such acts. However, despite their rejection of the 1998 draft bill, the bar council has acknowledged that previous consideration of reforming the current act could be uses as the basis of future reformation plans.
In conclusion, the offences against the person act 1861, in terms of non-fatal offences, should potentially be reformed because of the outdated nature of the legislation resulting in the inclusion of obsolete offences, complicated language which would be difficult to interpret for modern courts, and the failure of the act to specifically acknowledge offences more commonly recognised in the modern UK, resulting in the infliction of non-physical harm and the intentional or reckless transmission of harmful illnesses such as sexually transmitted diseases to be charged and sentenced identically to actual bodily harm. The argument for reforming the current act is largely supported by many within the UK’s legal system, including the lord chief justice and the law commission, the latter of which have already drafted and proposed a replacement legislation to replace the OAPA 1861 and have more recently suggested modifications to this draft bill to better address the problems met by the current act. Alternatively, reforming the current legislation may not be necessary as the barristers of the bar council, the most significant party in favour of maintaining the act, argue that simply repealing obsolete sections of the act would be more effective and less complex than reforming it entirely, while most of the issues they pose would have little impact on cases held within courts when put into practise.
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