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Contract Law 

The purpose of this assignment is to evaluate and analyse the role of consideration. To evaluate how important of a factor it is when it comes to forming a legal and binding contract. Consideration is deemed one of the most fundamental principles within the United Kingdom. It is deemed as a key element in determining whether or not the enforceability of the agreements within both parties. Consideration refers to the exchange of something that is deemed valuable between two parties. This exchange can usually include things such as goods, money, services and even promises. The promises exchanged are usually promises to abstain from doing certain things that can be deemed inappropriate. The doctrine of consideration can be considered a very controversial topic in English and Welsh Law due to being deemed as ‘outdated’, it also tends to deliver unfair results and to limit the enforceability of certain agreements. By evaluating the role of consideration within this assignment and what is deemed as valid consideration, this will be used to determine the importance of consideration in Contract Law. 

The formation of a contract refers to the procedure in which two or more parties create a legally binding agreement by fulfilling all the necessary elements. There are five main elements that must be followed when creating a contract, these are offer and acceptance, intention to create legal relations, certainty of terms, and lastly consideration (Lexology, 2024). A contract is usually a written document that needs to be signed, but they can also verbal. However oral contracts are harder to evidence meaning that a written contract is the preferred method used. 

An offer is a clear and specific proposal made by one party known as the offeror, with the intention of being accepted by another party often referred to as the offeree. During this stage, contract negotiations can take place. This is where both parties can negotiate terms within the contract in order to benefit both parties and make an agreement that is suitable for both parties before acceptance can take place. An offer must be stated and delivered in a way that a reasonable person would consider. The case of Storer v Manchester City Council [1974] is a vital case that outlines that an offer is ‘an expression of willingness to contract on specified terms and the intention is that it is binding once the offer has been accepted’. The case contributes to the understanding that the objective elements of a contract determine the existence rather than the individual intent. 

Acceptance is the final assent to an offer; the final stage is for the offeree to formally accept the contract. Acceptance can be communicated in a variety of different ways, such as orally in person or over the phone, written by post, by certain conduct provided that it is clear the offeree acted with intent to accept and lastly by electronic methods such as email. Provided that all elements of a contract have been established then a legal and binding contract will be formed (Winder, M et al. 2023). 

Intention to create legal relations refers to both parties’ intentions to enter a legally and binding contract. It means that both parties involved must have the same intention and mutual interest to be legally bound to one another by any terms outlined, in the hopes to mutually benefit both parties. Having a genuine intention with each other is critically important as certain aspects and agreements are not always enforceable and binding. Many agreements that fall under the domestic category are considered to be non-binding. In these situations, the parties involved do not have the intention to create legal relations and therefore results in both parties not having any legal obligations to one another. It is assumed by the courts that cases referring to domestic agreements, that the intention is not present and therefore courts are reluctant to enforce them (Laver, N (A)2024). On the other hand, business and commercial agreements are presumed to have an intent to create legal and binding relations. Once a legal agreement is in place, if one party breaches the terms, this then opens the first party up to liability, allowing the second party to begin legal remedies to enforce or sever the contract and any conditions outlined without any repercussions (Laver, N (B) 2024).  

To determine whether or not both parties had the clear intention to create legal and binding relations, would be to apply the objective test. This test considers a reasonable person’s perspective and examines any and all circumstances surrounding the agreement. What the nature of the relationship would be and what type of language has been used are the two main contributory factors when determining the intentions, another factor that would be looked at is the conduct in which both parties have presented themselves, with a clear intention of what they want to achieve (Davies, P. 2021).

Certainty of terms refers to the clarity and precision of any terms and conditions outlined within a contractual agreement. All parties involved must be able to interpret and understand anything that is written within the terms of the contract. A contract should be a complete and final agreement, leaving no room for misinterpretation or ambiguity (Halsbury, 2019).  

Consideration is a crucial element in creating a legally binding contract. It ensures that both parties have a genuine intention to enter into the agreement, consideration refers to the price given, or the promise made in exchange for good services or actions. For example, offering assets, land or property as ‘gifts’ would not be considered valid consideration (Kati, E. (A) 2022. Consideration exceeds monetary value and can include practical benefits or detriments. However, it must always be legal and not partake in illegal activities. Determining the validity of consideration includes a range of different factors. Firstly, the consideration must have some value, whether it is a practical benefit or a detriment to one of the parties. Secondly, it must be something that is legally permissible and doesn’t involve illegalities. Thirdly, the consideration should be something that the parties have agreed upon and is deemed mutually beneficial. These factors help ensure that the consideration is valid and meets the requirements outlined (LawBite, 2024). The key case that defined consideration in contract law is Currie v Misa [1875] which states that contracts must consist of a right, interest, benefit, detriment, or forbearance. 

There are two main types of consideration ‘Executory and Executed’. Executory consideration consists of a promise made in exchange of another promise, where both promises are still to be performed. An example of this would be a contract between a buyer and seller for the future delivery of a car acquired on credit (CILEx, 2018). Executed consideration is something that occurs when one of two parties has accomplished all that they were required to do. Thus, by completing everything they have been required to do they leave any outstanding responsibility and liability to the other party. An example of this is when a promise of a reward is issued for things such as ‘lost property’ has been returned then one party have fulfilled their obligations meaning they have executed their consideration, it is then down to the second party to complete their consideration of a reward. 

Promissory Estoppel is the doctrine that prevents a party from acting a certain way, because the first party promised not to, and the second party relied on that promise and acted upon it. In English Law a promise made without consideration is generally not enforceable (Hall Ellis, 2024). Looking at the case of Central London Property Trust LTD v High Trees House LTD [1947] it cements the facts that a party cannot go back on a promise made especially if the other party had been reliant on that, by agreeing to rent flats for a reduced rate they were unable to raise the rent once the flats had reached full capacity. On the other hand, the case of Combe v Combe [1951] establishes that promissory estopple and consideration must be together in order to bring a claim against the other party. 


A legal contract requires that each party must provide consideration, meaning that both parties must bring something of value to the other in order to create a legal and binding contract. In the case of Chappell & Co vs Nestle Co Ltd [1960] states that a ‘peppercorn’ is a metaphor used when a very small cash payment or other nominal consideration is used to satisfy the legal requirements when forming a contract. Lord Somerville stated ‘A contracting party can stipulate what consideration he chooses. A peppercorn does not cease to be good consideration if it is established that the promisee does not like pepper and will throw away the corn.’ For there to be consideration there must be detriment to both parties and the exchange of goods must have a value (Encyclopedia, 2024). 

Nominal consideration is a term defined as ‘a small or insignificant amount of money in exchange for something else’, an example of this would be if one party were to sell a vehicle for £1 this is considered nominal consideration and would satisfy the requirements for a binding contract. This method is often used when the exchange is not based on monetary value (Lawbite, 2024). 

This theory is more commonly applied when dealing with properties or those of similar value, also referred to as ‘peppercorn rent’. It refers to the nominal rental sum regarding properties, land or buildings. Where a rental contract is put into place the landlord or owner must charge a small sum know as ‘peppercorn rent’ if they desire to ‘rent’ out the property, in order for consideration to exist between both parties (Clarke, D. 2006).

One of the key positive arguments regarding this method allows for flexibility in contract formation. It allows parties to enter a contract with another regardless of the value they can offer. Thus, allowing a legal and binding contract to take place, even if one party has significantly less to offer than the other. There is no requirement to state exactly what one must bring ‘to the table’. This method allows fairness and equality amongst the parties. Another key aspect is that the rule of consideration must be ‘sufficient but need not be adequate’. This stipulates that the parties must provide something of value that the courts can see. The courts are not generally interested in whether this is full market value, that is to be determined between the parties themselves. The term ‘sufficiency’ describes what the courts can see as ‘value’ which makes the agreement binding. They do not tend to intervene in such matters as long as there is a binding contract between both parties. 

An argument against the ‘peppercorn’ theory is that it can be used to conceal consideration. Most used when dealing with property, where one party wishes to conceal the amount paid for a property, as house sales are deemed public record. There must be some consideration stated in the documents otherwise the contract can be deemed void through lack of consideration. 

The main criticism surrounding consideration is that the findings of consideration merely signifies the conclusion rather than explaining why a promise is enforceable. Many believe that the criteria for consideration can be deemed quite strict and therefore should be more ‘relaxed’ when drafting legal relations. It can be beneficial in cases where the intention is evidently clear of the mutual intention awaiting to be bound by terms of contract. There are also suggestions to recognise more ethical obligations as valid consideration during certain circumstances. By adhering to this new measure, it would acknowledge that parties may have other obligations that aren’t explicitly stated in a contract. Many believe that consideration can be used as a contributory factor in exploitation of those with less ‘bargaining’ power. Stricter standards on contracts involving parties with considerable imbalances of power are proposed as part of the reform proposals to guarantee fair treatment. Many believe that using promissory estoppel could be deemed a ‘relief’ in situations where one party has relied on a promise to their detriment (Beatson, J et al. 2016). 

In conclusion having assessed and analysed all the elements regarding consideration, it can be deemed as one of the most useful and vital elements when creating contracts. There are issues surrounding the topic but there are issues regarding almost all elements of law. There is room for changes to be made regarding consideration as the constant changes within society, meaning there is always room for improvement.  By addressing the issues stated above, with the correct changes made it is believed that consideration can be a more important and functional key element within consideration. There are a range of disadvantages and advantages to the role as a whole, while many believe and agree that consideration is best left as is, as it seems to be ‘working’ when creating and forming legal and binding contracts. Consideration is a vital as without it, many legal agreements are deemed unenforceable. Due to the lack of evidence regarding reform suggestions, it proves that consideration is working adequately the way it is.
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