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Separation of Powers
[bookmark: _Int_wcgb4uMs]It is difficult to determine whether or not separation of powers have been beneficial to the UK’s structure and system. There are many strengths and weaknesses to this separation of power. This essay will discuss what the separation of powers theory is, the advantages and disadvantages of having a separation of power in the UK, and will also suggest potential ways in which the system could be reformed.
[bookmark: _Int_AAUiEBww]The separation of powers theory derives from French philosopher, Baron Montesquieu, who established that powers within the state can be divided into three sectors; legislature, executive, and judiciary. Montesquieu stated that each type of power should be performed by a different sector in order to watch over the ongoings of the other sectors (Allbon and Dua, 2020, p. 5). According to UK Parliament (2025), Parliament, or legislature, is defined as being made up of the House of Lords and the House of Commons, with its role being to amend existing laws and create new ones. The executive, or government, consists of the Prime Minister, Cabinet ministers, and government ministers, and their role is to implement and formulate various policies within the UK (Law Wales, 2021). The judiciary is made up of judges, lawyers, juries, and many more within the courts system, and their job is to interpret laws and make sure that the law is upheld. The monarch is the head of the state, so is essentially in charge of all these institutions.
One of the key strengths of separation of powers is that it can prevent potential abuse of power. Before 2005, the Lord Chancellor was involved in all three branches of the state; they were the Speaker of the House of Lords, a member of the Cabinet, and head of the judiciary. Therefore, the Constitutional Reform Act 2005 was created to enact the separation of powers and remove the prominence of the Lord Chancellor’s role in those institutions (Benwell and Gay, 2011). This was necessary because, according to Lui (2022), the liberty model framework assumes that any member of government looks to enhance and strengthen their own political influence; therefore, a separation of powers means that thy will need to seek permission from another person and makes it difficult for them to do what they want at any time. An example of a situation where an abuse of power occurred was in the 1970’s whereby a High Court judge, who was also the President of the Industrial Relations Court, was requested to be removed by Labour MP’s due to his political unfairness and bias (Stevens, 1999). This demonstrates the importance of each branch being separated so that not one branch holds too much power; each branch cannot exceed their role due to a system of checks and balances being in place to ensure fairness and equality within the system (British Institute of Human Rights, 2025). It is evident that preventing abuse of power is crucial so that society can continue being democratic and equal for all citizens.
[bookmark: _Int_qLyGRqnZ][bookmark: _Int_nnJCGHOu]Additionally, as previously stated, separation of powers allows for a system of checks and balances to be put in place to ensure abuse of power does not occur. The Commonwealth Parliamentary Association (2023) expressed that accountability and transparency is available due to the separation of powers and therefore, prevention of corruption can only be achieved through the constraints that the system of checks and balances bring for each sector. Parliament can hold government to account by scrutinising policies, Parliament relies on the judiciary so that laws are abided by and upheld, and the judiciary hold government to account through judicial reviews. A judicial review is a court proceeding whereby a judge evaluates the legality of a governmental decision by questioning the method in which the government, or executive, has made that decision, such as decisions regarding prisoner’s rights (Courts and Tribunals Judiciary, 2025). This is a clear strength of separation of powers as it demonstrates and emphasises the importance of a checks and balances system in order to maintain fairness and democracy within British society.
[bookmark: _Int_DqgRqv4L][bookmark: _Int_X5lqrR8e]Despite this vigorous checks and balances system, some could argue that who holds who accountable can be confusing. As stated by Carter (2024), even though parliamentary sovereignty exists, the government can still hold Parliament to account, and judiciary can hold both government and Parliament to account, to a degree, despite being considered the lowest in the hierarchy in terms of powers. Cane (2011) defined parliamentary sovereignty as primary legislation not being subject to judicial review because there are no legal confines to the legislative powers of Parliament. This shows that the system of checks and balances can sometimes be contradictory in the sense that if Parliament is considered ‘supreme’, then they should not be able to be held accountable for their actions, unless they are regulated by themselves.
[bookmark: _Int_CTJDkJTb][bookmark: _Int_ojrEiQ8F][bookmark: _Int_AftAK7ge][bookmark: _Int_XLK1zcIk][bookmark: _Int_fDOViitV]Furthermore, it should also be considered that there is not a complete separation of power between each institution in the UK state; each branch is involved in some way with the other two branches and may work closely together in certain situations. For instance, it could be suggested that due to parliamentary sovereignty, both the government and the judiciary are servants of Parliament, since Parliament is supreme (Venkat, 2018). Another point worth mentioning is that government is able to create some laws, one of Parliament’s main roles. For example, government is able to create secondary legislation, which according to Marshall (2020), is law created by someone or an institution other than Parliament, usually by government ministers. This is an issue as, to quote Baron Montesquieu, “when legislative and executive powers are united in the same person, or in the same body of magistrates, there can be no liberty” (Badenhorst, 2015). What this means is that freedom and limited government interference cannot be achieved if the executive is intertwined with Parliament and their roles are shared, rather than separate. Moreover, the judiciary also has certain law-making powers in the form of case law. Case law refers to particular precedents implemented by the decisions made by judges in higher courts, which judges in lower courts are obliged to follow these standards founded in previous cases, as long as the facts are the same (Watts, 2025). This lack of complete separation indicates that there is room for complications as the different sectors have a say, to some degree, in the roles that other sectors are predominantly involved in; the different institutions within the state are not separated completely in terms of their jobs which could present a disadvantage to the separation of powers theory.
[bookmark: _Int_TFfWQDU1][bookmark: _Int_jpRS3nkN]Due to these disadvantages to the separation of powers, it is essential to discuss potential reform ideas. Firstly, one way in which the system could be reformed is by introducing a written constitution into the UK, rather than the current uncodified constitution that is in place. In the opinion of Payne (2018), the current unwritten constitution can be considered dysfunctional and obscure, specifically in accordance with the judiciary who are expected to interpret this complicated constitution. The presence of a codified constitution would allow for clarity as a clear separation of powers would be laid out in a single document, and could even abolish parliamentary sovereignty to create a truly equal separation of powers (Shayler, 2020). A second possible reform suggestion is to create an independent body that could watch over the institutions of the state to eliminate the need for internal checks and balances within the state. UK Parliament (2025) stated that independent public bodies are needed carry out purposes which are exceptionally technical to independently find the facts without any political biases. This would be ideal in reforming the current system as it would create an environment whereby each institution could be held accountable, all whilst being impartial and working in the public’s best interests.
[bookmark: _Int_Nm1uo1WL][bookmark: _Int_6tzKrbaZ][bookmark: _Int_CzDa7IY6][bookmark: _Int_yTilwfxM]To summarise, there are many benefits to the separation of powers that currently stands in the UK. On one hand, a separation of powers prevents a potential abuse of power by dividing the responsibilities into different branches with limited interference, and the system of checks and balances further solidifies this divide and allows for each branch to be held accountable if necessary. On the other hand, the checks and balances system can be complex in terms of who holds power over who, and there is not a complete separation of power as each branch of the state connected in some way and roles can overlap in certain situations. If there is a need for reform, perhaps the most appropriate approach would be to introduce a codified constitution in order to clearly define the separation of powers, and potentially create a new independent public body to watch over the state as a whole without any political partiality.
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