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“Critically compare trial by judge and jury in Crown Court with trial in the 
   Magistrates’ court in relation to an impartial and fair hearing.”

The participation of the lay persons in determining the guilt of the accused has evolved with the criminal justice system in England and Wales for over 1000 years, and now underpins one of the fundamental rights of the defendant, that of the right to a fair trial.
This essay compares the differences between Crown court juries and lay magistrates in relation to their ‘fairness and impartiality’ and examines influencing factors that both underpin and undermine their important civic engagements. I will also look at in-depth studies undertaken by key individuals, who have provided research evidence to further strengthen the criminal justice system through their recommendations on matters of fairness and bias.
Firstly, it would be beneficial to briefly understand the history of the jury system. 
Trial by jury was first introduced into the justice system in the twelfth century following the acceptance by King John of the Magna Carta in 1215, specifically Article 39, which said:
no free man shall be imprisoned, outlawed or exiled except by the lawful judgement of his peers or by the law of the land, and that justice shall not be sold, delayed or denied. 					
(Thomas et al. 2014, p. 146)
[bookmark: _ftnref3]Twelve  witnesses with local knowledge would be gathered together to resolve land disputes and the landowner would be decided by 12 votes.  (Thomas et al.. 2014, p. 146)
The famous Judge, Lord Devlin, wrote of the fundamental right of trial by a jury by saying:  
“Trial by jury is more than an instrument of justice and more than a wheel of the constitution, it is the lamp that shows that freedom lives”.  (Devlin, 1956, p.164)
A review to understand the embodiment of three basic principles within the courts in Northern Ireland took place in 2000 by Doran and Glenn. They suggested that fairness, efficiency and accountability (including commanding public confidence) represent those principles, these underpinning characteristics going to the heart of what courts and jury trials should stand for.  (Doran and Glenn, 2010), Review of the Criminal Justice System in Northern Ireland. (Sanders, Young and Burton, 2010, p. 536.)
Their findings supported the jury in its representation of ‘social’ fairness in terms of independent fact-finding and the application of social morality and ethics, because of its make-up of ordinary people without a recognised interest in ‘either side’ of the criminal justice system. They explained how they considered juries to also embody fairness because of decisions made after group discussions and that they do not find anyone guilty unless an overwhelming majority are in favour. (Sanders, Young and Burton, 2010, p. 536 and 537.)
The review also outlined how the judge embodied ‘legal’ fairness through the objective application of the rule of law. Judges explain the relevant law to juries, who then decide between competing factual claims, as presented by the prosecution and defence barristers. The jury also commands public confidence and, by its existence, makes the criminal justice system accountable to the community. Finally, the judge’s professionalism and knowledge supports efficiency. (Sanders, Young and Burton, 2010, p. 537.)
Historically, magistrates’ courts have been presided over by lay magistrates / justices, the exception to this being Inner London, where stipendiary magistrates, now called District Judges (post 1999), try a high proportion of cases. Stipendiary magistrates are qualified as practising lawyers or qualified court clerks. (Sanders, Young and Burton, 2010, p. 537.)
Interestingly, as Saunders, Young and Burton points out, any interested parties may apply to become a lay magistrate, but this is not a well-known fact. Appointments are made on the recommendation of local advisory committees which are made up of local Justices of the Peace (JPs). Such appointments have received criticism from their own association (The Magistrates Association) who have described the system as ‘a self-perpetuating oligarchy’ (Derbyshire P, ‘Some Causes for Concern About Magistrates’ [1997b] Crim LR 861).
Despite there being supporting evidence to suggest that the lay magistracy is now more representative of the community than it used to be, successive surveys of its membership show that it remains predominantly middle aged and middle class. (Burney E, Magistrate, Court and Community (London: Hutchinson, 1979); King M and May C, Black Magistrates (London: Cobden Trust, 1985); Dignan J and Whynne A, 1’A Microcosm of the Local Community? Reflections on the Composition of the Magistracy in a Petty Sessional Division in North Midlands’ (1997) 37 BJ Crim 184.  
A typical magistrate’s response to this type of point was that: ‘If a person’s still on the shop floor when they’re of an age to be appointed then they probably haven’t got what it takes to be a magistrate’ (Derbyshire 1997b). (Sanders, Young and Burton, 2010, p. 538.)
[bookmark: _Hlk87046103]It is observe that magistrates may have an undue respect for, and trust in, authority. Reference is made to politically charged situations, in particular, magistrates effectively putting themselves at the disposal of the police and government, valuing their authority and identifying with those institutions (such as the police and CPS). 						(Sanders, Young and Burton, 2010, p. 539.)
As expressed by Hucklesby, this is supported by the typical view held by magistrates, regarding bail, this being: ‘I think for the protection of the public you’ve got to come down on the side of the CPS or the police who say “we want this person in custody”. (Hucklesby, 1997b:276). 
Saunders, Young and Burton explain that it has been a commonly held acceptance that magistrates are not representative of ordinary citizens and go on to explain that they may have standards of behaviour which are unrepresentative of the wider community, this impacting on their application of the law. An example is given as to their apparent remoteness from reality through the illustration of being charged with a crime of violence and putting forward a claim of self-defence, this probably resulting in an acquittal.  The point made being that magistrates have seldom had adversarial conflicts with the police, unlike jurors who are less susceptible to such forms of unconscious class bias.      (Sanders, Young and Burton, 2010, p. 539.)
Saunders, Young and Burton make the point that magistrates are not only less representative than juries, that they are also ‘insiders’. Although being unpaid part-time volunteers, they are quite different from the unprepared juror. Here reference is to the fact that jury service inevitably means that jurors, being citizens of 18 years or over, randomly selected from the electoral register, who serve for a period of ten days on average, the majority of whom only ever serve once in a lifetime; with rare exceptions to that rule, are very inexperienced as to the expectations of the role.  (Sanders, Young and Burton, 2010, p. 539.)
[bookmark: _Hlk86765143]As the author rightly points out that Magistrates may only be lightly trained compared to professional judges, however they serve substantial apprenticeships. Most of them sit in court once a week, with nearly all sitting at least once a fortnight. As such they earn the right not to be considered as ‘untutored amateurs’. This is in contrast to the juror, whose arrival is fresh into the criminal courts, hearing one or more case in that period, then leaving again to return to their normal occupation, this signifying the end of their tenure as a juror, probably for good. This again is in contrast to the magistrate, with many repeatedly hearing the same stories from regular attenders in court, this adding a level of additional expectation in treating each case on its individual merits.  (Sanders, Young and Burton, 2010, p. 539.)
A rationalisation is provided by Sanders, Young and Burton in that that if there existed a need for juries to socially freshen the Crown Court due to judges being considered professionally and socially elite, then the same would need to apply for District Judges at magistrates’ courts. They explains that at least a bench of magistrates are likely to have one person under the age of 40 and/or one with an average income. 
(Sanders, Young and Burton, 2010, p. 540)
A positive mention is made to the fact that highly populated ethnic minority areas are represented on the magistrates’ bench, almost in proportion to their population. (Vennard et al, (DCA Research Report 3/2004) (London, 2004).
[bookmark: _Hlk86779401]It becomes apparent from the extensive research undertaken by Sanders, Young and Burton, that magistrates are unable to replicate their accountability through their service in the same way that jurors do. It is clear that they are ‘insufficiently representative’ of the areas they serve so as to be able to fulfil this function. Lay magistrates emphasise their ‘local’ connections, but it remains unclear why ‘localness’ should be a virtue of justice’ (Seago, et al. 2000. p. 98). 
Fewer magistrates now live in the same locality as prosecuted offenders and this is more so the case since 2010 -2019, with the closure of some 162 local magistrates’ courts and 8 Crown courts in towns resultant of reduced public budgets within the public sector. (https://reserachbiefings.files.parliament.uk/documents/CBP-8372/CBP-8372.pdf    House of Commons Library – Briefing Paper Number 3872, 22 December 2020. 
Stipendiaries or District Judges are even further distant from the claim of local association and therefore are unable to satisfy accountability through this ‘virtue’.
[bookmark: _Hlk87047151](Sanders, Young and Burton, 2010, p. 539.)
[bookmark: _Hlk86780915][bookmark: _Hlk87047000]Sanders, Young and Burton correctly summarise that it is unquestionable that magistrates return as a poor substitute for judge-and-jury. (Bankowski et al, Lay Justice? Edinburgh: Clark, 1987).
In referring back to Doran and Glenn’s assessment of Magistrates’ court trials, they appear to embody two (fairness and accountability) of the three basic principles far less than Crown Court trials do. However, lay justices embody these principles better than stipendiaries. The observation is made as to the surprising development knowing this, when a steady increase in the number of cases the district judges now deal with in meeting the requirements of ‘efficiency’ and perhaps this being prioritised over the principles of fairness and accountability as referred to by Fitzpatrick et al, (‘New Courts Management and the Professionalisation of Summary Justice in England and Wales’ (2000) 11 Criminal Law Forum 1). (Sanders, Young and Burton, 2010, p. 541.)
[bookmark: _ftnref11]Whether juries are fair has been the subject of some fairly recent analysis by the MOJ. A report undertaken by Professor Cheryl Thomas in 2010, ‘Are Juries Fair?’ It has been regarded one of the most detailed research studies of its kind, consisting of case simulations with more than 1,000 jurors from real trials, the analysis of more than 68,000 verdicts over two years and post-verdict surveys with 668 jurors. Page (i) Summary, Are Juries Fair? Cheryl Thomas, Ministry of Justice Research Series 1/10 February 2010
Over the period 2006 – 2008, Thomas examined whether juries discriminated against either defendants or witnesses who were Black, Asian or of Mixed Ethnicity and found that juries did not discriminate along racial lines. Page (ii) Summary - Are Juries Fair? Cheryl Thomas, Ministry of Justice Research Series 1/10 February 2010
Interestingly, the study also found that 70% of jurors serving on high profile cases were likely to recall media coverage, 35% recalled pre-trial media coverage and 20% found it difficult to put these reports out of their minds. A significant number also serached for information on the internet. Page (vii) Summary Are Juries Fair? Cheryl Thomas, Ministry of Justice Research Series 1/10 February 2010
The provision of subsequent written directions and warnings to jurors regarding media coverage, and on-line usage when in service, has addressed these findings but the research suggests that of the 12 jurors at least 2 may not be able to resist outside interference.      Page (vi) Summary - Are Juries Fair? Cheryl Thomas, Ministry of Justice Research Series 1/10 February 2010
The jury’s ability to carefully consider evidence whilst determining facts in the case and applying the law was considered in the same study in 2010. It was noted that only 31% of jurors understood the legal directions in the terms used by the judge and there was variation between different courts as to whether judicial directions were fully understood (51 % of jurors in one court thought directions were difficult). 31% improved to 48% with written directions given to the jury which is now common practice. Page (vi) Summary - Are Juries Fair? Cheryl Thomas, Ministry of Justice Research Series 1/10 February 2010.

1. Professor Thomas’s 2011 study results delivered a strong endorsement of the role of the jury service concluding that juries in England and Wales were found to be fair, effective and efficient.  Page (iii) Summary - Are Juries Fair? Cheryl Thomas, Ministry of Justice Research Series 1/10 February 2010.
This work led the way for a further review of the criminal justice service undertaken by David Lammy (MP), Labour Shadow Lord Chancellor and Secretary of State for Justice, its report being published in September 2017. The eighteen-month study reported evidence of the disproportionate treatment and outcomes for Black, Asian, Minority and Ethnic (BAME) people by the criminal justice system, when compared to white people.
The Review reported that the jury system was a success story, in that having analysed nearly 400,000 cases, juries were consistent in their decision-making and this was irrespective of the ethnicity of the defendant. It also showed that while juries were able to keep matters of race out of their decisions, the sentencing by judges for guilty verdicts identified a different issue. 
Of particular interest, one of the findings outlined by the Lammy Report indicated that active discussion, debate and challenge was one of the more effective ways of reducing bias, as it involved a reflection on the data placed before you and of your own attitudes. It stated that unlike juries, magistrates and judges weren’t expected to engage in this type of constrictive discussion, outlining that their decisions weren’t necessarily scrutinised. 
The review acknowledged a difficulty in being able to advise magistrates on decisions made due to absence of reliable data. 
The Lammy Review - The Guardian News - Friday 15 Sept 2017 – 07:11 BST
Juries, not judges, lead the way against racial bias in our justice system | Binna Kandola | The Guardian (accessed 11:00hrs 05.11.21)

The following examples illustrate some of the vulnerabilities of jurors, this drawing into question their impartiality and fairness. The forthright determination of the judiciary, in protecting the jury system, is reflected in the outcomes received by each juror. 
1. The case of Joanne Fraill, the first juror to be prosecuted for contempt of court in 2011 for using Facebook to exchange messages with a female defendant during a ten-week drug conspiracy case held in Manchester Crown court. The case was abandoned and had to be retried at an overall estimated cost to the taxpayer of £6 million. This case showed the real problem faced by courts in the modern-day era of the internet in trying cases without prejudice. 
The Guardian News
Facebook juror jailed for eight months | Crime | The Guardian [accessed 21:38hrs 04.11.21]
News story – GOV.UK
Juror and defendant sentenced for contempt of court over Facebook - GOV.UK (www.gov.uk), 

2. The case of an 18-year-old man accused of the manslaughter of a 72 year old taxi driver held at Newcastle Crown Court in August 2008. It was halted after it emerged that one of the jurors had conducted his own DIY investigation to get a "feel for the case".
The jury member admitted he had visited the scene, taken his own measurements and photographed evidence. He had also researched forensic techniques over the internet and downloaded maps using Google Earth. He also admitted sharing his findings with other jury members in the canteen and said that he wanted to reach the ‘right verdict’. It was reported that the trial was estimated to have cost around £60,000.
No information is available as to the outcome for the overzealous investigative juror and the matter is not publicly reported upon.
The Guardian News – 19.08.2008 19:01 EDT – Jo Adetunji
Juror's detective work leads to collapse of manslaughter trial | Crime | The Guardian https://www.theguardian.com.uk/2008/aug/20/7 [accessed 22:36hrs 04.11.21]

3. The case of James Smith, who was a juror on a drug conspiracy trial held at Liverpool Crown Court on December 2014. Smith admitted having conducted an internet search of the defendant on his mobile phone and discussing his findings with other jury members. The case was abandoned leading to £80,000 in wasted costs. The juror was found guilty of contempt of court and sentenced at the Royal Courts of Justice to a suspended prison term of nine months and ordered to pay a fine of £900. 
The Law Society Gazette
Suspended sentence for juror who researched defendant | News | Law Gazette
https://www.lawgazette.co.uk/law/suspended-sentence-for-juror-who-researched-defendant/5055761.article


4. In R v Bruckland. The defendant was convicted by a majority of 10 to 2.  After the verdict the presiding judge was approached outside the court by two distressed jurors.  They informed the judge that they had been bullied by the foreman of the jury, with one of them having been persuaded to change their mind to convict the defendant.  The conviction was quashed by the Court of Appeal. This case highlights the importance of resolve required within each juror, and courage in speaking up, without which in this case would have resulted in a miscarriage of justice. Of concern, was the fact that the remaining jurors had not raised any concerns.
A call for reform by senior judges and barristers within the judiciary, in the wake of such instances. is not surprising, more so with the parallel existence of such special judicial measures set-up in response to the Covid-19 pandemic, these seen in the form of remote hearings and Nightingale Courts. Regrettably, these reduce the instances of ‘face to face’ trials and traditional legal representation, they significantly prolong the waiting times for trials to proceed, thus creating significant backlogs, all of which are ripe ingredients for a lesser standard of fairness for the defendant. 
The provision of such emergency measures serves to reduce the spread of the deadly virus and similarly, to reduce the serious backlog of criminal cases, which stood at 38,000 at the end of December 2019, this being three months prior to the lockdown measures being instigated on the 23rd March 2020. At the end of June 2021, the backlog figure presented by the MOJ and HMCTS was estimated to be close to 61,000 cases.
(Report by the National Audit Office – by the Comptroller and Auditor General. Session 2021-22 22 October 2021 HC 732; Reducing the backlog in criminal courts, Ministry of Justice and HM Courts & Tribunals Service Page 7).
https://www.nao.org.uk/wp-content/uploads/2021/10/Reducing-the-backlog-in-criminal-courts.pdf [accessed 13:30hrs 05/11/21]
In finalising the comparison between Crown court and magistrates’ court trials, whether one was fairer or more impartial than the other, having used the three principled approach outlined by Doran and Glenn (2000) to draw upon those comparisons; this coupled with both positive research findings of Professor Thomas (MOJ 2010), and the Lammy Report (2017), I confidently return a verdict in favour of the Crown court jury trial. The research undertaken resoundingly acknowledges the presence of fairness and impartiality existing within jury trials. The absence of bias in such trials, by their very nature, presents a more conducive environment for the passage of a fair trial. The fundamental difference being based on the numbers of those engaged in the determination of guilt, with twelve being far greater and more representative of the community than three, or even less as the case may be in magistrates’ courts. 
I make this conclusive observation despite having exampled jury cases illustrating significant criminal wrongdoings. In appreciating the bigger picture, when considering that there were 104,000 cases received at the Crown Court in 2019, of which 100,000 were positively disposed of; this comprising of 38% trailable-either-way offences, and 22% of trials for indictable offences, the limited number highlighted as being of ‘worrying concern’ is somewhat lost in the sea of positivity. 
https://reserachbiefings.files.parliament.uk/documents/CBP-8372/CBP-8372.pdf
House of Commons Library – Briefing Paper Number 3872, 22 December 2020.
Court Statistics for England and Wales – page 3 and 6.
[3329]















References 
2. 2014 Magna Carta and the Right to Trial by Jury, Thomas J. McSweeney, William & Mary Law School, tjmcsweeney@wm.edu (page 146).
3. Lord Devlin 1956 “Trial by Jury” 1956 at page 164. 
4. Doran S and Glenn R, Lay Involvement in Adjudication: Review of the Criminal Justice System in Northern Ireland (Criminal Justice Review Research Report No 11) (Belfast: SO, 2000). 
5. Sanders A, Young R, and Burton M. (2010). Criminal Justice. Oxford Press 2010, page 536.
6. Sanders A, Young R, and Burton M. (2010). Criminal Justice. Oxford Press 2010, page 536.
7. Sanders A, Young R, and Burton M. (2010). Criminal Justice. Oxford Press 2010, page 537.
8. Sanders A, Young R, and Burton M. (2010). Criminal Justice. Oxford Press 2010, page 537.
9. Sanders A, Young R, and Burton M. (2010). Criminal Justice. Oxford Press 2010, page 538.
10. Derbyshire P, ‘For the New Lord Chancellor: Some Causes for Concern About Magistrates’ [1997b] Crim LR 861.  
11. Burney E, Magistrate, Court and Community (London: Hutchinson, 1979); King M and May C, Black Magistrates (London: Cobden Trust, 1985); Dignan J and Whynne A, 1’A Microcosm of the Local Community? Reflections on the Composition of the Magistracy in a Petty Sessional Division in North Midlands’ (1997) 37 BJ Crim 184.  
12. Sanders A, Young R, and Burton M. (2010). Criminal Justice. Oxford Press 2010, page 538.
13. Sanders A, Young R, and Burton M. (2010). Criminal Justice. Oxford Press 2010, page 539.
14. Hucklesby, 1997b p.276
15. Sanders A, Young R, and Burton M. (2010). Criminal Justice. Oxford Press 2010, page 540.
16. Sanders A, Young R, and Burton M. (2010). Criminal Justice. Oxford Press 2010, page 539.
17. Vennard et al, Ethnic Minority Magistrates’ Experience of the Role of the Court Environment (DCA Research Report 3/2004) (London: DCA, 2004).
18. Seago et al [2000] Crim LR  631 – page 98.
19. (https://reserachbiefings.files.parliament.uk/documents/CBP-8372/CBP-8372.pdf)   House of Commons Library – Briefing Paper Number 3872, 22 December 2020.
20. Sanders A, Young R, and Burton M. (2010). Criminal Justice. Oxford Press 2010, page 539.
21. Bankowski et al, Lay Justice? (Edinburgh: Clark, 1987) Chapter 9 for a discussion of the analogy between juries and lay magistrates).
22. Fitzpatrick et al, ‘New Courts Management and the Professionalisation of Summary Justice in England and Wales’ (2000) 11 Criminal Law Forum 1.
23. Sanders A, Young R, and Burton M. (2010). Criminal Justice. Oxford Press 2010, page 541.
24. Are Juries Fair? Cheryl Thomas, Ministry of Justice Research Series 1/10 February 2010
25. 
26. https://reserachbiefings.files.parliament.uk/documents/CBP-8372/CBP-8372.pdf    (House of Commons Library – Briefing Paper Number 3872, 22 December 2020. Court Statistics for England and Wales – page 21.). accessed 16:00hrs 05.11.2021
27. The Guardian News. Juries, not judges, lead the way against racial bias in our justice system. Published by Binna Kandola. Friday 15 Sept 2017 – 07:11 BST Juries, not judges, lead the way against racial bias in our justice system | Binna Kandola | The Guardian (accessed 11:00hrs 05.11.21)

[491 words]
Page 2

