ACTIVITY 1: EMPLOYMENT LAW AND HOW IT IS ENFORCED

1.1. Aims and objectives of employment law

The purpose of employment law is to normalize the relationship between the employer and the worker (Daniels, 2019). It oversees the employee’s rights at work, what employers can request from employees and the employer’s expectations from the employees (CIPD, 2021).

According to Taylor and Wilkinson (2016), one of the aims for employment regulations is social justice, to balance the power between employers and employees. This way, the employers will not be encouraged to exploit their workers.

Another objective of employment law is employee protection, covering different aspects such as working hours (Working Time Regulations, 1998), poor working conditions or low wages (National Minimum Wage).  

A further aim of employment regulations is fairness and equality, so minority groups are protected in order to be treated equally. The most updated law is the Equality Act (2010), which protects the workers in terms of age, disability, and gender, among others.

	The employment law is mainly regulated by civil law and its sources are:

· Statutes: Acts of Parliament.
· Codes of practice (ACAS).
· Common law.
· European directives (might not apply after the UK leaves the EU).

1.2. How employment law is enforced through tribunals and the court system

The role of the employment tribunals is to handle claims brought in by employees against employers related to their employment or their termination (CIPD, 2021).

When a claimant wishes to start a claim that is related to rights protected by an employment statute, they first have to contact ACAS to inform them of his/her intention. ACAS will then, contact the employer and, within two working days, an Early Support Conciliation Officer will contact the claimant to explain the process to try to agree to a settlement (Early Conciliation). If the employee does not want to continue with the process, he/she will be issued with an Early Conciliation Number with which proceed to make a claim to the Employment Tribunal.

The next step for the claimant is to complete the ET1 form and submit it to the Employment Tribunal within three months. The tribunal then, will log the claim, sending a copy to ACAS and to the employer (respondent) along with the ET3 form, which they must return within 28 days, from the date the form is sent, not received, after which time the claim will be listed. 

However, there is another way to settle a claim before it is heard in the Employment Tribunal, known as mediation. After submitting the ET1 and ET3 forms, an Employment Judge determines that, after reading the documents, the case could be settled by judicial mediation. If both parties agree, a regional Employment Judge will decide if it meets the requirements for the process. The judge assists the two parts in reaching an agreement but does not deliver judgement on the case. If unsuccessful, the claim will be registered for a full hearing with another judge.

Sometimes the claim can be listed for preliminary hearing, to deal with any issues before the full hearing, during which all the evidence will be heard. All the parties and witnesses involved must attend the hearing, whether it is in person or remotely.

When the hearing takes place, the Employment Judge outlines the key issues and deals with any preliminary matters. Most of the times, the witness statements have been read by the tribunal prior to the hearing, but the judge might ask the witness to clarify any parts of it, in which case the witnesses will have to take an oath before proceeding.

After that, both parties will sum up their case and the tribunal will usually adjourn before giving its decision, known as ‘judgement,’ too, although it might not be given on the day of the hearing. If the outcome is to the advantage of the claimant, the tribunal can grant:

· Reinstatement
· Re-engagement
· Compensation
· Payment of any due wages to the employee

However, sometimes one of the parties is not satisfied with the outcome; they can ask the tribunal either for a reconsideration or to appeal its decision to the Employment Appeal Tribunal (EAT), but only in the case of having addressed specific points or there is a fundamental flaw. The reconsideration must be made within 14 days of receiving the judgement whereas the appeal must be lodged within 42.

In terms of disputes that relate to the common law, or if the claim is likely to be worth over £25000 and the employee would like to pursue the full amount, the claimant should choose the courts instead of the employment tribunals (CIPD, 2019). There are other aspects when choosing the courts, such as the time limit (six years in the courts) or the access to legal aid.




ACTIVITY 2: 

2.1. 	Main principles of discrimination law in relation to recruitment and selection

Discrimination is the ‘unfair and unequal treatment of an individual because of a particular protected characteristic’ (Popat, 2019). The Equality Act 2010 has established the following nine protected characteristics: 

· Age
· Disability
· Gender reassignment
· Marriage and Civil Partnership
· Pregnancy and Maternity
· Religion or belief
· Sex
· Sexual orientation
· Race, ethnicity, and national origin

According to Daniels (2019), there are also six types of discrimination:

	TYPE
	DEFINITION

	Direct
	· On the grounds of a protected characteristic

	Indirect
	· Employer applies a provision, criterion, or practice (PCP) to all employees.
· Protected-characterised employees might be put at disadvantage, as individual or as a group.
· If PCP cannot show that it achieves a legitimate aim.

	Associative
	· Employee associates with someone from a protected characteristic
· Does not apply to marriage and civil partnership, and pregnancy and maternity.

	Perceptive
	· Individual is perceived as part of a protected group, even if they are not.
· Does not apply to marriage and civil partnership, and pregnancy and maternity.

	Harassment
	· Violate an individual’s dignity.
· Create a hostile, intimidating, degrading, offensive or humiliating environment.
· Does not apply to marriage and civil partnership, and pregnancy and maternity.

	Victimisation
	· Penalising employees who have exercised their rights under the Equality Act 2010.



When recruiting, selecting, and promoting staff, managers have to make sure that all the applicants are treated equitably and fairly (Taylor and Woodhams, 2016).

An example of direct discrimination on recruitment would be rejecting or appointing a candidate because of his/her race, age, or sex, although there are some exceptions where it is lawful that some employers keep some jobs for specific groups. This is known as an occupational requirement (ACAS, 2021). The protected characteristic must be essential for and relate to the main responsibilities of the job and the employer must have a good business reason. An example could be found in the care sector, where a female might be required to look after a disabled woman, or a job advertisement for a priest in the Catholic Church, where the priest must be Catholic.

When advertising a job, managers need to carefully choose their wording. They are allowed to specify the necessary criteria that candidates must meet to perform the job effectively. Qualifications, experience, flexibility, or late working hours ability may be included only if they are genuinely essential to the role being advertised. Otherwise this might bring claims of discrimination in terms of age or race, among others (CIPD, 2021).

Regarding the right to work in the UK, and especially after Brexit, it is adequate to explain that a right to work will have to be proved during the recruitment process.

During the process of selection, employers may take positive action if they believe that people who share a particular protected characteristic are disadvantaged or underrepresented, such as employing a disabled person instead of a non-disabled, where both of them have equal skills. This a great way of improving the diversity of the workplace. We can find more information in section 158 of the Equality Act 2010. 

2.2	How contracts of employment are established

‘A contract of employment is a legally binding agreement between an employer and an employee’ (CIPD, 2020). 

But before we go into more detail about the contracts of employment, it is vital to differentiate between the three types of staff: employee, worker and self-employed. The Employment Rights Act 1996, section 230, defines employee as the ‘individual who has entered into or works under a contract of employment’, and worker, as the ‘individual who works under either a contract of employment or any other contract where that person agrees to directly perform work or services for another party’. 

Sometimes it is not clear which status of employment an individual might have, as a person’s employment rights vary depending on this status. More information about these rights can be found on the ACAS website.

To clarify the status, a variety of tests have been developed by the courts (Daniels, 2019), being the most common:

· Multiple test, where the courts examine every aspect of the working relationship and use it to establish its nature.

· Mutual obligations test, used in conjunction with the multiple test. It studies whether there is enough mutuality for an employment relationship to exist, considering two levels: if there is an obligation to provide work (employer) and to do that work (employee), and, secondly, if there is a promise of potential work and a promise of carrying it out.

Having established the different employment status, and focusing now on the contracts of employment, these can be agreed either orally or in writing, and they are considered very important as the contract explains in detail the agreement between the employer and the employee (Daniels, 2019). There are three different types of terms:
	
1. Express terms: Agreed between both parties, either verbally or in writing and cannot diminish statutory rights. All employees and workers have a statutory right to a written statement of terms and conditions on their first day of work (CIPD, 2020).

2. Implied terms: Have not been agreed between employer and employee but are resulting from sources like collective agreements, courts, work rules, or statutes, among others.

3. Statutory rights: Obligations set for both employer and employee by law, implied into the contract of employment, such as paying wages, providing work, taking care of health and safety of employees at work, etcetera, for the employers. But there are also duties for the employees, for instance, obeying instructions of the employer, fidelity or co-operating with the employer (Daniels, 2019).
 



ACTIVITY 3: AN ORGANISATION IS PLANNING A MAJOR REORGANISATION WHICH WILL INVOLVE MOVING SOME STAFF TO OTHER SITES AND OUTSOURCING A MAJOR FUNCTION TO A SUB-CONTRACTOR

3.1.	When and how contracts can be changed lawfully

Sometimes the employer will be in the situation where the contract of employment needs to be changed, due to circumstances such as restructuring or a change in the working hours, for the company to be able to survive. In this situation, the employee must be consulted; otherwise, the employer could face a claim for constructive dismissal or for loss whilst employed (Daniels, 2019). 

The consultation process should be smooth, and its duration depends on the numbers of employees affected (Trade Union and Labour Relation Consolidation Act, 1992):

	Number of affected employees
	Consultation period

	Up to 20
	Only required to consult the affected employees.

	20-99
	30 days 
With representatives

	100+
	45 days
With representatives




However, if there is no agreement, there are exceptions where the employer might change the contract lawfully. According to Taylor and Wilkinson (2016), some of the most common and important are:

· Including a flexibility clause in the contract, like the mobility clause, where the employer is allowed to make changes to the terms and conditions occasionally in line with business needs.

· Informing the employees, in writing, of any changes in their contract, expecting that they will agree to them. If the employee carries on working without opposing to the changes, for a period of two months approximately, then the employer is allowed to assume that the employee shows ‘acceptance through practice’.

· Terminate the contract for ‘some other substantial reason’ (SOSR) with notice and rehire the same staff under the new terms and conditions. However, this option could risk a claim for unfair dismissal and, if the employee succeeds, the employer will be forced to reinstate the original contract.







3.2.	Main requirements of redundancy law

Redundancy is a way of dismissal which occurs when the employer needs to reduce the workforce due to economic reasons (Taylor and Wilkinson, 2016).


Employment Rights Act 1996





When an employee has been working for an organisation for at least two years, they will receive a redundancy payment, which varies depending on the length of service and age, and notice pay.

According to the CIPD (2020), every company should contemplate having a formal redundancy process, which will vary depending on the timescale and size of the redundancy plan (Trade Union and Labour Relation Consolidation Act, 1992), although they should follow the following requirements:

· Planning: If the redundancy involves more than 20 employees, the employer must inform the Redundancy Payments System acting on behalf of the Department for Business, Energy, and Industrial Strategy.

· Identifying the pool for selection: Usually being one who carry out a similar kind of work; one who work in an specific department; one whose work has either been reduced, has ended or expected to be; and one who work at a significant location.

· Seeking volunteers: Offering better redundancy terms to volunteers may avoid compulsory redundancies.

· Employee consultation: Explaining the reason for redundancy, number of redundancies and type of job, proposed methods of selection, procedure to follow and system of calculating redundancy payment.

· Selection for redundancy: Based on conditions such as attendance and disciplinary records, work experience, or skills and qualifications.

· Suitable alternative employment: If employees refuse unreasonably, they might lose their entitlement to a redundancy payment.

· Dismissal and appeals: Employer must give the affected employee a written redundancy notice (either statutory minimum or contractual), explaining the redundancy payment calculation too.

· Redundancy payment: Check www.gov.uk for statutory redundancy payments.

· Counselling and support to be offered to the affected employees.

3.3.	Main requirements of the law on business transfers

The Transfer of Undertakings (Protection of Employment) Regulations 1996, also known as TUPE, applies to a business transfer if there is the transfer of an economic entity which maintains its characteristics (CIPD, 2018), in two situations:
a) When a business or part of it is transferred to a new employer.
b) When a service provision change takes place.
According to Taylor and Wilkinson (2016), the legal implications when TUPE applies are as follows:
· Employees have the right to be consulted formally before, during and after the transfer by both parties.

· They also have the right to have their continuity of service recognized by their new employer.

· All employees working in the organisation before the transfer are automatically transferred to the new employer.

· The terms and conditions on the employee’s contracts cannot be changed in connection to the transfer, unless there is an ETO (Economical, Technical or Organisational) reason, where changes include the place of work and the work employees carry out.

· It is unfair to dismiss an employee as a result of a transfer.

· The transferor must provide the transferee, at least 28 days prior to the transfer, with some information about the employees, such as names, age, details of employment or collective agreements, disciplinary record, etc.

The regulations protect the employees of the company being transferred at the time when the transfer is happening. But they also support the employer in the case where an employee refuses to be transferred, having complied with the terms and conditions at the time of transfer. If this is the case, and the employee resigns, there would be no case for constructive of unfair dismissal.



ACTIVITY 4:

4.1.	Mayor statutory rights employees have in relation to pay, holidays and working time

	4.1.1. The Working Time Regulations 1998

The Working Time Regulations are the implementation the Working Time Directive and the provisions of the Young Workers Directive (Daniels, 2019). They are connected with the health and safety of the employees, but originally did not apply to certain workers, such as doctors in training, police, armed forces, workers at sea or jobs in domestic service. These exclusions were amended by the Working Time Regulations Amendment 2003.

The regulations apply to any individual employed under a contract if employment or any other contract, implied or express, in writing or oral, whereby the individual undertakes to do or perform any services for another party. It leaves out self-employed people.





Young people under 13 years of age are not allowed to work unless they do so in specific professions like modelling or acting, for which they must obtain a performance licence. There are also specific working hours depending on the age and the day on the week they are working, as we can see on the following table:





	YOUNG WORKERS CAN WORK

	13-14 year olds
	15-16 year olds
	17-18 year olds

	· Maximum of 25 hours a week
· Maximum of 5 hours a day from Monday to Saturday
· Maximum of 2 hours on Sundays
	· Maximum of 35 hours a week
· Maximum of 8 hours a day from Monday to Saturday
· Maximum of 2 hours on Sundays
	· Maximum of 40 hours a week
· Maximum of 8 hours a day

	Rest periods for all Young Workers:

· 12 hours’ rest in every 24-hour period
· 30 minutes rest after 4.5 hours working
· 48 hours’ rest in every 7-day period




Regarding the ‘night workers’ they are also protected by the WTR 1998:




4.1.2. Payment of wages

According to section 8 of the Employment Rights Act 1996, employees have the right to receive a written pay statement with each payment of wages, which must include the gross and net payments, any deductions and their nature and purpose, such as:

· The required and authorised by a statute (National Insurance).
· The authorised by a contract (use of tools).
· The ones agreed by the employee in writing.
After one month of continuous service, employees are entitled to a guarantee payment if they are not provided with work throughout the day where they would normally work. It is for a maximum of five days in a three-month period (sections 28 to 35 ERA 1996).

The workers are also entitled to the National Minimum Wage and the National Living Wage, a minimum of hourly rate of pay, which from 1st of April 2021 will be:

[image: National Minimum Wage and National Living Wage rates - GOV.UK - Google Chrome]www.gov.uk 2021


	4.1.3. Sickness pay
	
	Employers are not legally required to have a sick-pay scheme, but they have the requirement of paying Statutory Sick Pay (SSP). Employees are eligible when:




When the employer cannot provide any work for the employee due to health and safety requirements, the employee will be suspended on medical grounds and will be entitled to the normal rate of pay for the first 26 weeks (https://www.gov.uk/medical-suspensions-from-work ).



	4.1.4. Equal Pay

According to ACAS and covered by the Equality Act 2010 and the Equal Pay: Statutory Code of Practice 2016,	men and women must be paid equally for doing equal work. The following table explains what it applies to.


	PAY AND TERMS AND CONDITIONS OF EMPLOYMENT
	Basic salary/wages
Pension
Working hours
Annual leave allowance
Holiday pay
Sick pay
Overtime pay
Etc.

	INDIVIDUALS
	Employees
Workers
Apprentices
Agency workers
Full-time, part-time, or temporary contracts
Self-employed hired to personally do the job

	WHAT IS ‘EQUAL WORK’
	‘Like work’: similar or same job
‘Work rated as equivalent’: in a fair job evaluation.
‘Work of equal value’: Different jobs but similar skills and abilities required.

	WHEN DIFFERENCES IN PAY ARE ALLOWED
	They are better qualified or skilled.
Location where cost of living is higher.
Individual performance.
They do night shifts, and employer can prove they may only cover them by paying higher.



In the case of an equal pay claim, the employee must point out a comparator, a person of the opposite sex, who is paid more or has better benefits than the claimant, both doing the same or equivalent work and working for the same employer at the same time.
	









4.2.	Major maternity, paternity, and other family-friendly employment rights


	

At the same time, their partners, father of the child or adoptive parents, are entitled to certain time off for antenatal appointments or to attend adoptions meetings after being matched with a child.

Employment rights, such as pay rises, holiday accruement or return to work, of the parents are protected during their leave.

When a woman informs her employer that she is pregnant, the employer must consider if a risk assessment is needed to check if her job could affect her or the unborn child negatively. If this is the case, she should be offered alternative employment or suspended on full pay on maternity grounds (Daniels, 2016).

Pregnant working women are entitled to maternity leave, with different specifications detailed on the table on the next page. On the same table we can also find the differences between paternity leave, adoption leave and shared parental leave, among others. During that time,  the employee is allowed to work for up to 10 days, known as KIT (keeping in touch), but must not be forced to do so or suffer any detriment for refusing it (Work and Families Act, 2006).

A woman has the right of returning to work after her maternity leave, unless she decides not to, in which case she must give the notice stated in her contract of employment. If she chooses to end her maternity leave earlier, she must give her employer at least 8 weeks’ notice.

Sometimes, employees may request to return to work, reducing their working hours or changing their working location. The Flexible Working Regulations 2014 states that all employees who have been working continuously for 26 weeks can request flexible working if they have not made a similar request in the last 12 months. It is important to remember that the flexible working request may have a reason other than caring responsibilities.





	LEAVE
	START AND DURATION
	PAY
	ELIGIBILITY
	HOW TO CLAIM

	Maternity Leave
	· From 11 weeks before the due date or,
· The day after the baby is born if he/she is early, or,
· If the mother is off on pregnancy-related illness, 4 weeks before due date.
· Ordinary Maternity Leave (OML): First 26 weeks.
· Additional Maternity Leave (AML): Last 26 weeks.
· Compulsory Maternity Leave (CML): 2 weeks, part of OMP
	Statutory Maternity Pay (SMP): 39 weeks, of which:
· First 6 weeks: 90% weekly average earnings
· Next 33 weeks: £151.20 or 90% weekly average earnings (always the lowest)
· Paid the same way as wages

	· Employee not worker
· Give notice of 15 weeks before due date
· Show proof: MATB1 or letter from doctor/midwife
· Have worked for the employer continuously at least 26 weeks up to an including the week 15th before the due date
	Inform the employer of the date of starting maternity leave at least 28 days in advance.

	Paternity Leave
	· Cannot start before the birth.
· Must end within 56 days of birth or due date if baby is early
· Can be 1 or 2 weeks, taken in one go

	Statutory Paternity Pay is £151.20 per week or 90% of average weekly earnings (lowest amount)
	· Father
· Husband or partner of the mother, including same-sex parents
· Child adopter
· Intended parent (child born through surrogacy)
· Employee
· Have worked for the employer continuously at least 26 weeks up to an including the week 15th before the due date
· Must give 28 days’ notice to employer, but not specific start date.
	· Inform the employer at least 15 weeks before due date, with the start date and the length.
· Fill the form SC3 and give to employer









	LEAVE
	START AND DURATION
	PAY
	ELIGIBILITY
	HOW TO CLAIM

	Adoption Leave
	· Can start up to 14 days before the child starts living with the parents
· When the child arrives in the UK or within 28 days of this date (overseas adoption)
· The day the child is born or the day after (surrogate).
	· Only one person can take Statutory Adoption Leave
· Pay is the same as SML
	· Employee
· Show proof of adoption, to claim adoption pay.
· Inform the employer with a 28 days’ notice.
	Within 7 days of being matched, inform employer of:
· Length of leave
· Leave start date
· Date of placement

	Shared Parental Leave
	· Up to 50 weeks shared leave
· Up to 37 weeks of shared pay
· Starts once the child has been born or placed for adoption
· The mother or person with adoption leave, must return to work or giver their employer binding notice of the date when they plan to end their leave
	Pay is the same as SML, except during the first 6 weeks SMP is paid at 90% of the earned amount (no maximum).
	· Employee
· Have worked for the employer continuously at least 26 weeks up to and including the week 15th before the due date (birth parents) or by the end of the week of the matching (adopting parents)
· Stay with same employer during SPL
· Each earn average £120 per week
· Shared responsibility for the child
	Give the employer at least 8 weeks’ notice of the leave dates, using ACAS form if doing it together.

	Unpaid Parental Leave
	· Up to 18 weeks’ leave per child, up to their 18th birthday
· Up to 4 weeks per child in a year
	No pay
	· Employed for more than a year.
· Named in the birth/adoption certificate or expected to have parental responsibility.
· Employee.
· Not a foster parent
· Child under 18.
	Give the employer 21 days’ notice, or 21 days before the week the child is expected.

	Parental Bereavement Leave
	· Up to 2 weeks, together or separate, including stillborn.
	£151.20 per week or 90% of average weekly earnings (lowest amount)
	· the child or baby’s parent - either biological, adoptive or parent of a child born to a surrogate
· the partner of the child or baby’s parent

	Inform the employer by phone, voicemail, text, or email, with the date of the death, but no need to show proof.




ACTIVITY 5: 

5.1.	Major requirements of health and safety law

Taylor and Wilkinson (2016) state that the Health and Safety at Work Act 1974, also known as HAWASA (Daniels, 2019), is the main legislation which determines general rules and identifies certain obligations on all employers. The Act is part of the criminal law and is monitored by inspectorates with the power of, for instance, close down the workplace if it is unsafe.

The main requirements are (HAWASA, 1974):

	DUTIES OF EMPLOYER
	DUTIES OF EMPLOYEE

	· To provide and maintain plant and equipment.
· To provide safe systems of working.
· To ensure the safe arrangements for the handling, use, transport, and storage of hazardous equipment/substances.
· To provide the necessary information, instruction, training, and supervision to ensure the health and safety at work of the employees.
· To ensure the maintenance and safety of the entrances and exits to the building.
· To provide and maintain an adequate working environment in terms of facilities and arrangements for their welfare at work.

	· To reasonably care for the health and safety of himself and others who might be affected by his actions or omissions.
· To cooperate with his employer in order to enable the compliance with the health and safety requirements.
· The requirement to use PPE where provided (Personal Protective Equipment at Work Regulations 1992).
· To follow correct systems of work set down by the employer (Manual Handling Operation Regulations 1992).
· To inform the employer of any dangers to health and safety and of any defects in the employer’s protection arrangements (Management of Health and Safety at Work Regulations 1999).



The Health and Safety at Work Act 1974 addresses a range of general issues related to health and safety, but there is other legislation focused on specific areas of health and safety (Daniels, 2019):

· Workplace (Health, Safety and Welfare) Regulations 1992.
· Personal Protective Equipment Regulations 1992.
· Health and Safety (Display Screen Equipment) 1992.
· Reporting of Injuries, Diseases and Dangerous Occurrences Regulations (RIDDOR) 1995.
· Manual Handling Operation Regulations 1998.
· Provision and Use of Work Equipment Regulations 1998.
· Management of Health and Safety at Work Regulations 1998.
· Control of Substances Hazardous to Health (COSHH) Regulations (amended 2002).

5.2.	Key legislation supporting equality and diversity in the workplace

The Equality Act 2010 replaced nine major pieces of discrimination legislation, such as the Sex Discrimination Act 1975 or the Disability Discrimination Act 1995, and over 100 pieces of smaller legislation. It has made discrimination legislation more direct and it has created a harmonisation in the areas of discrimination law that were different depending on the area of discrimination (Daniels, 2019). The Act protects employees, workers, job applicants and ex-employees. 

In the Act we can find 9 grounds of discrimination or protected characteristics. These are:

· Age, including discrimination against both younger and older employees (Section 5). 

· Disability. In section 6, the Act defines a disabled person as the individual who has a ‘physical or mental impairment that has a substantial and long-term adverse effect on a person’s ability to carry out normal day-to-day activities’. It includes the individuals diagnosed with cancers, HIV or multiple sclerosis and explains that the impact of the mental impairment should be considered as disability, even if the impairment is clinically recognized as disability.

The Act classes as ‘long-term effect’ illness the one that has lasted or is likely to last at least 12 months or the rest of the employee’s life (terminal).

The ‘normal day-to-day activities’ are activities that might occur regularly, and the European Equal Treatment Directive Framework includes work as one of them and refers to disability when it restricts full engagement in professional life.

· Gender reassignment, at any stage of the process. Medical supervision is not a requirement for the person to be protected (section 9). It also includes someone who lives as someone of the opposite gender but does not go through any medical procedures (section 7) but does not protect cross-dressers.

· Marriage and Civil Partnership, covered in section 8, but there is no protection for people who live together outside marriage or single people.

· Pregnancy and Maternity (section 18).

· Religion or philosophical belief, such animal rights or veganism (section 10).

· Sex (section 11).

· Sexual orientation, covering all aspects of sexual orientation (section 12), but does not include any particular fetishes or towards children.

· Race. In section 9, the Act defines race as being ‘colour, nationality and ethnic or national origins’.

5.3.	The concept of implied duties in relation to employee management at work

We previously talked about contracts of employment and the terms that can be implied into them, but there are also obligations that are assigned to both employer and employees (Daniels, 2019).

5.3.1.	The duties on the employer
· To pay wages during the period of employment.
· To provide work. Failure to do so might be considered as a breach of contract if earnings depend on the provision of work or the employee needs to practice skills.
· To provide references. The employer must ensure that the details written in a reference are correct and that the overall impression given is fair. It is significant to bear in mind what to include as well as what not to.
· To take care of health and safety.
· To indemnify employees against liabilities and losses during the employment, such as travel expenses.
· To bring to the attention of employees rights they might not be aware of, with steps like notices on a board, email communications, letters, etc.
· To support employees against bullying at work, linked to the health and safety duty.
· To respect the employee’s privacy.
· To deal with grievances.
· To not damage the relationship of trust and confidence between an employer and an employee, which prevails on both employer and employee.

5.3.2.	Duties on employees
· To obey the employer’s instructions, which should be reasonable and legal.
· To cooperate with the employer.
· Fidelity. Employees must not compete with their employer.
· To take reasonable care when performing their duties.


ACTIVITY 6: MAIN REQUIREMENTS OF UNFAIR DISMISSAL LAW IN RESPECT OF:

Section 95 of the Employment Rights Act 1996 (ERA 1996) states that a dismissal occurs when:

· A contract is terminated by the employer with or without notice.
· The employee is working under a fixed-term contract and it is not renewed.
· The employee ends the contract when he/she is entitled to do so without notice because of the employer’s conduct, known as ‘constructive dismissal’.

According to the CIPD (2020), unfair dismissal and wrongful dismissal are different terms, the last one based on breach of contract. The majority of the provisions overseeing the right not to be unfairly dismissed may be found in the Employment Rights Act 1996, and to avoid an unfair dismissal claim, the employer must have a fair reason and the decision must require a fair process.

In terms of eligibility to make a claim of unfair dismissal, only some employees may present a claim to the Employment Tribunal, when they:

· Have been dismissed.
· Are employees, not workers.
· Start the claim within 3 months of dismissal.
· Are employed for over one year (employment started before 6th April 2012) or 2 years (employment started on or after 6th April 2012), except in automatically unfair cases.
· Do not work in one of the excluded categories (armed forces, police, etc.).

Section 98 of the ERA 1996 enumerates five fair reasons for dismissal, as we can see below. For the purpose of this assignment, I will be concentrating on capability, misconduct, and grievance.



6.1.	Capability

Capability is defined by the ERA 1996 as ‘skill, aptitude, health or any other physical or mental quality’, while qualifications are ‘any degree, diploma or other academic, technical or professional qualification relevant to the position which the employee holds’.

During the recruitment process, and the induction period, the employer must ensure that the employee understand the requirements of the job and carry out any training that the employee might need. The employer should explain to the employee that if the required standards of performance are not met, there might be a penalty. However, before taking any disciplinary action, the employer would be expected to try to support the employee through further training/education.

When a capability issue is linked to ill health, the employer must take into account the nature of the illness, the actual and potential length of the absence and the employer’s circumstances, such as in which way the absence is having an impact on the company. It is crucial to keep in mind the Equality Act 2010 too.

The employer should attempt to understand the issue and consider possible solutions. If capability continues to be an issue after the employer has proceeded by trying to help the employee enhance the standard of performance, the dismissal might be potentially fair.



  






6.2.	Misconduct

	
Daniels, 2019



A dismissal for misconduct may be fair as long as the employer has reached the decision reasonably (Daniels, 2019). The Employment Rights Act 1996, section 98(4), states that to determine whether the dismissal is fair or unfair (regarding the reason shown by the employer) depends on whether in the circumstances the employer acted reasonably or not in considering it as an appropriate reason for dismissing the employee, and it will be determined according to the equity and substantial merits of the case.

The reasonableness test, or Burchell Test, is relevant to most cases of misconduct, where the employer must (CIPD, 2020):

· Establish a genuine belief that the employee has performed the act of misconduct in question.
· Show the belief is built on reasonable grounds.
· Complete a full and thorough investigation into the circumstances.

6.3. 	Grievance

Grievances are concerns, complaints or problems raised by the employees with their employers, such as working practices, terms and conditions in their contract or discrimination, among others (CIPD, 2020).

It is compulsory for organisations to follow the Acas Code of Practice on disciplinary and grievance procedures (2015). If the procedure is not followed and the Employment Tribunal considers that an employer has not followed the guidance in the Code, they may add a 25 per cent to the employee’s award. On the other hand, if it is the employee who has failed to follow the procedure, his/her award may be decreased by up to 25 per cent (ACAS, 2015).



GRIEVANCE PROCEDURE (Daniels, 2019)



Working Time Regulations 1998 requirements


Annual leave 5.6 weeks or 28 days (including Bank Holidays)


Maximum working week 48 hours over a 17-day period, optional opt-out


11 hours' rest in every 24-hour period


20 min break in a 6-hour or more working period


Night worker (see below)


Young worker (see below)


24 hours' rest in a 7-day period or averaged over a 14-day period



Night workers


Maximum 8 hours' work in any 24-hour period if work involves special hazards or physical or mental stress


Free health assessment before starting night work and at regular intervals subsequently


If type of work may cause health problems, worker is entitled to suitable rest periods 


Night work is a period that is 7 hours or more and includes the normal hours of 11pm and 6am



Continuously sick for a four or more calendar days.


Have average earnings at least equal to the lower earnings limit.


SSP paid for a maximum of 28 weeks in a 12-month period


SSP is paid on the day the employee would usually work 


https://www.gov.uk/statutory-sick-pay



PREGNANT EMPLOYEES' RIGHTS (GOV.UK, 2021)


Paid time off for antenatal care


Maternity Leave


Maternity Pay


Protection against discrimination, dismissal or unfair treatment (ACAS guide)



Request in writing


Change of hours, times or location.


Arrange a meeting


Employee has the right to be accompanied



Decision (within 3 months)


If accepted, agreed changes will be in writing, with a starting date. There will be a trial period too.


Legal reasons for rejection: burden of additional costs, detrimental effect on ability to meet customer demands, insufficiency of work during working hours proposed, etc.


Date of application


Nature of changes and date of implementation


Effect on the employer and how it can be addressed



FAIR REASONS FOR DISMISSAL (ERA 1996, s98)


Capability or qualifications


Conduct


Statutory ban


Some other substantial reason (SOSR)


Redundancy



Factors employer should consider before dismissal


Would a reasonable employer have waited longer?


May the employer wait longer and is it reasonable for the employer? 


Employee consultation and views taken into account


Contrast the opinions against medical evidence


Reasonable attempts to understand medical condition and long-term prognosis



reasons for Redundancy


The employer has ceased or intends to cease to carry on the business for the purposes for which the employee was employed


The employer has ceased or intends to cease to carry on that business in the place where the employee was employed


The requirements of that business for employees to carry out work of a particular kind have ceased or diminished or are expected to cease or diminish


The requirements of that business for employees to carry out work of a particular kind in the place where the employee was employed by the employer have ceased or diminished or are expected to cease or diminish



Conduct


Gross misconduct


Can result in dismissal without notice


Misconduct


Less serious offence


Dealt with disciplinary warnings



Employee raises grievance in writing


Employer investigates and arranges a meeting


Meeting with employee at reasonable time and period
Employee     can be accompanied


Outcome


Appeal
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« have completed the first year of their apprenticeship

Example
An apprentice aged 22 who has completed the first year of their
apprenticeship is entitled to a minimum hourly rate of £8.20.

Rates from1April 2021

These rates are for the National Living Wage (for those aged 23 and over) and
the National Minimum Wage (for those of at least school leaving age) from 1
April2021.

23andover 21t022 184020 Under18 Apprentice

April 2021 (new rate) £8.91 £8.36 £656 €462 €430

Previous rates

The following rates were for the National Living Wage (for those aged 25 and
over) and the National Minimum Waae (for those of at least school leavina
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