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Scrumpy Cider Ltd
Memo
	To:	Bob Braebun - MD

	From:	Joanne Thomas

	Date:	21 April 2023

	Re:	Employment Tribunal Claim


This memo provides advice and guidance regarding how to respond to and handle the employment tribunal claim submitted by Miss Alison Ambrosia. 
1. Responding to the ET1 
The organisation must respond to the ET1 form within 28 days from the date which the tribunal sent Alison Ambrosia’s (AA) claim form. The claim form was received on the 15th April 2023 therefore, the 28 day response period ends on the 13th May 2023. Importantly, the tribunal office must receive the response within this time frame. 
The claim can be responded to by either:
· Submitting an ET3 response form online.
· Complete and return the response pack the tribunal office provided.
· Download and complete the response form and send it to the relevant tribunal office. 
As a minimum, the response must include the company name and address and whether you will be resisting the claim entirely or in part. If resisting the claim, the response must address the grounds on which the claim is being resisted and provide relevant information to support this. Additional information can be provided such as, agreeing or disagreeing with the employment details, earnings, and benefits which AA included on the ET1 form (HM Courts & Tribunal Service, 2021). 
The tribunal can reject the response if the response was not completed using the correct form, if the response is not received on time, or the minimum information is not provided. If the response is not accepted, the tribunal may issue a default judgment (Citizens Advice, 2021a).
2. Grounds for claims
Reviewing AA’s claim, the grounds for any claims are as follows:
Constructive dismissal 
AA claims that the incidents which occurred during her time at the Newport office have forced her to submit her resignation; in addition, AA was an employee with 2 years’ service therefore, there may be grounds for constructive unfair dismissal. Constructive unfair dismissal, commonly known as constructive dismissal, is where an employee terminates their contract due to the conduct of their employer which constitutes a fundamental breach of their employment contract (Lewis, Sargeant and Schwab, 2023; Suff, 2022a). The underpinning issue of AA’s claim is sexual harassment, which would likely constitute a significant breach of contract regarding the implied term of trust and confidence.
Discrimination and Harassment 
The claim detailed incidents with Steve Smith (SS) and Richard Rees (RR) which included comments and gestures of a sexual nature, and physical contact; AA claims these incidents were unwanted and made her feel uncomfortable. Under the Equality Act 2010, these incidents constitute sexual harassment despite this may not being the intentions of SS and RR (Acas, 2021a). Furthermore, SS and RR both made derogatory comments about AA’s sex boosting company sales. This action could constitute discrimination related to the protected characteristic sex, as a male comparator would not experience the same comments about wearing short skirts thus, AA’s sex being the cause of unfavourably treatment.
Vicarious Liability
Vicarious liability is where the business can be liable for the wrongful acts of employees. As defined in section 109 of the Act (Equality Act 2010) the employer is liable for employee actions unless they can demonstrate that they have taken all reasonable steps to avoid wrongful acts occurring. Therefore, the business could be liable for SS’s behaviour and conduct. 
3. Defence to the claims
AA did not raise an informal or formal grievance regarding her concerns about SS’s behaviour therefore, not providing the business an opportunity to resolve the issue. The Acas Code of Practice advises employees to promptly raise any grievance issues within the workplace to allow the employer to attempt to resolve the grievance; failure to do so can reduce any tribunal award by 25% (Acas, 2015). A disciplinary process is currently underway with SS with demotion or dismissal being potential outcomes therefore, demonstrating that the business would likely have responded appropriately to a grievance had AA raised issues. 
It would be advantageous to examine the business’s equal opportunities policy, bullying and harassment policy, and training records in connection with these policies to demonstrate that the business has taken the necessary steps to mitigate the risk of employees undertaking acts of discrimination, bullying or harassment (Hall, 2022; Pearson Solicitors, no date). It was noted in SS’s statement that he was aware of the equal opportunities policy therefore, this would require further exploration to determine when it was read and if training was provided to ensure he was competent in the subject matter.  
SS stated that AA and himself often had ‘lively banter’ in which he made comments about AA’s appearance therefore, it could be reasoned that AA was an active participant in this banter thus, making the comments not unwanted. In the case of ‘Evans v. Xactly Corporations Ltd’ (2018), a harassment claim in relation to harassing comments was not successful as it was deemed the claimant was an active participant of banter culture. 

4. Analysis
To summarise, the business must respond to the ET1 by the 13th May 2023 confirming whether the business will be resisting the claim. The grounds of AA’s claims are constructive unfair dismissal, discrimination in relation to the protected characteristic sex, and sexual harassment. Additionally, the business may be vicariously liable for SS’s wrongful acts. 
It could be argued that AA did not raise concerns out of fear or that the business would not take the issue seriously, as a recent EHRC commission found is a common occurrence in sexual harassment incidents at work (EHRC, 2020). Furthermore, SS failed to investigate AA’s complaint of RR’s harassing behaviour, despite being aware that RR is problematic, as reported by Peter Purves previously; this may have contributed to AA failing to report issues about SS. 
In the cases of ‘Jurkowlaniec v. Aykut Gul’ (2019) and ‘Joyce v. England’ (2021), the claimants experienced similar behaviour of unwanted comments and touching of a sexual nature, and were successful in their sexual harassment claims, as it satisfied the test for harassment. For a successful harassment claim, it must be unwanted conduct related to a protected characteristic which creates an environment violating a person’s dignity (Fahy, 2022), and if it was reasonable for the conduct the claimant experienced to have had that effect (Lewis, Sargeant and Schwab, 2023). Therefore, on that basis, it is likely AA’s claims would be considered sexual harassment.
AA’s claim of constructive dismissal is strong, and it is reasonable to assume AA’s claim would pass the test for constructive dismissal. The test for constructive dismissal is (CIPD, 2020):
· Was the contract breached?
· Is it a significant breach?
· The termination of employment was not delayed and in response to the breach itself.
Reviewing the investigatory evidence, the behaviour AA experienced would likely constitute a breach of a significant nature; furthermore, AA resigned 3 days after the latest incident citing the issue in London being the cause thus, likely passing the test for constructive dismissal. 
The constructive dismissal could be defended as AA affirming her contract by not raising concerns before the London incident (Merrit and Chandler, 2022) however, following the ‘last straw’ doctrine a later incident can be relied upon to revive the previous breaches as seen in the case of ‘Kaur v. Leeds Teaching Hospitals NHS Trust’ (2018).
In AA’s case for vicarious liability, the tribunal will consider if there was a sufficient connection between the wrongful act and what the business authorised SS to do in his normal course of work. In the case of ‘Mohamud v. WM Morrison Supermarkets plc’ (2016), the claimant assaulted a customer however, the employer was still found to be liable whereas, in the case of ‘Chell v. Tarmac Cement and Lime Limited’ (2020) the employer was not liable for the employee’s conduct which caused serious injury; therefore, demonstrating contrasting decisions despite both incidents seemingly not being in close connection to work (Morris, 2022). Moreover, it is difficult to predict vicarious liability using case law therefore, it will be imperative to evidence robust policies and training. 
With the above legal principles and case law in mind, in my professional opinion AA has a robust case where in a final tribunal, is likely to be successful for claims of sex discrimination, sexual harassment and constructive unfair dismissal. In addition, possibly successful for a vicarious liability claim if the business does not have sufficient evidence. Therefore, my professional advice would be to resolve the matter outside of a tribunal. 
5. Remedies and Financial Compensation Awards
Constructive dismissal
Successful constructive dismissal claims can be remedied through an order of reinstatement, reengagement, or financial compensation. Reinstatement will see the claimant return to their original role and terms and treated as if a dismissal did not occur whereas, reengagement employs the claimant into a comparable role (Maples, 2022). However, in AA’s case, it is unlikely reinstatement or reengagement would be appropriate due to the breakdown of trust and confidence within the employment relationship. 
Financial compensation consists of a basic and compensatory award. The basic award is calculated using the length of continuous service and claimant’s age which is multiplied by the instructed number of weeks’ pay (Citizens Advice, 2021b); the maximum basic award is £19,120 (CIPD, 2022a). Given AA’s age, AA would be entitled to one weeks’ pay for each year of service however, as she terminated her employment before the 5th April 2023, the weekly pay is capped at £571 per week (Citizens Advice, 2021b). Therefore, AA’s basic award would be £1,142. 
As defined in section 123 of the Act (Employment Rights Act 1996), the compensatory award is based on what the tribunal feels is just considering the losses the claimant has sustained due to the dismissal. Losses can include current and future wages, pension, and statutory rights. The tribunal will calculate losses sustained to date and future losses by considering the likely length of time it will take the claimant to find a new job however, this is capped to 1 years’ gross pay (Citizens Advice, 2021b); the compensatory award cap is £105,707 (Practical Law Employment, 2023). AA stated the economic situation and ill health will impact the likelihood of securing employment therefore, the tribunal may award compensation based on a longer period. Therefore, AA compensatory award could be up to £34,000, based on 1 years’ gross pay. 
The tribunal will reduce the award if AA’s behaviour contributed to the dismissal and if AA has not attempted to mitigate her loss by finding a new job. AA failed to follow the Acas Code of Practice by not submitting a grievance before resigning therefore, the compensatory award can be reduced by up to 25%; alternatively, the award can be increased by 25% if the business did not follow the Acas Code of Practice (Acas, 2015).

Discrimination
Alike constructive unfair dismissal, the tribunal can also make a non-financial award for a successful discrimination claim however, it is likely a financial award will be ordered. The tribunal will consider financial losses like the compensatory award above, calculating loss of earnings and holiday owed. 
In cases of discrimination, the tribunal can award an ‘injury to feelings’ award to compensate the claimant for hurt and distress caused by the discrimination experienced (Valla, 2023). When considering the amount to award, the tribunal refers to ‘Vento bands’ to determine the severity of injury to feelings; the current Vento bands are (The Judiciary, 2023):
· Less serious cases: £1,100 - £11,200
· Middle band for cases that do not warrant an upper band award: £11,200 - £33,700
· Most serious cases: £33,700 - £56,200
· Exceptional cases will exceed £56,200
The EHRC (2018) states that the lower Vento band is for one-off or isolated incidents, and Citizens Advice (2019) describes the middle band as a serious act of harassment which has resulted in job loss therefore, as AA experienced multiple accounts of sexual harassment including verbal and physical, it is likely the tribunal would order a middle Vento band award. In the case of ‘Gronan (Née Woolf) v. Universal Science (UK) Limited and Stratford’ (2019), the claimant was awarded an amount in the mid-section of the middle Vento band for sexual harassment which was of a more serious nature and claims were well founded with multiple and consistent witness statements and claimant evidence. The award ordered is at the discretion of the tribunal therefore, it is difficult to specify an amount AA would receive; however, using this case as a comparator, it is likely AA’s claim would be considered less serious thus, an award being in the lower range of the middle Vento band. On this basis, the minimum award would be £11,200 ranging to the mid-section of the band at approximately £19,000. 

Interest
Interest, at a daily rate of usually 8%, can increase the overall amount paid; interest is added to the award for the period before the judgement and usually from the date discrimination occurred to the date of the tribunal hearing, and after the judgement if the claim is not paid within 14 days (Citizens Advice, 2019; Working Families, 2023). 
With the financial remedies above considered, refer to the below table for the possible award, based on legal principles, if AA’s case was successful:
	Type
	Award

	Constructive dismissal basic award
	£1,142

	Compensatory award
	Loss of earnings:
Past/future wages: 6 months £17,000 – 1 years’ earnings £34,000

	Injury to feelings
	£11,200 - £19,000

	Total range
	£29,342 - £54,142 plus 8% daily interest to be added for loss of earnings and injury to feelings



Settlement agreement
The financial and commercial costs of a settlement agreement will be significantly less than defending the claim at tribunal and the costs of damages if AA is successful therefore, it is recommended that the business negotiates a settlement agreement with AA. 
A settlement agreement could resolve the grievance and waive AA’s right to bring a claim in either employment tribunal or court (Acas, 2013); the agreement will outline the specific issues such as claims of constructive dismissal and discrimination, so a claim of this nature cannot be made at a later date thus, providing legal certainty to the business. 
Defending a claim through an employment tribunal is a prolonged process, often taking months to years for the claim to be heard, therefore, settlement agreements can resolve the issues in a timely manner thus, reducing the volume of management time involved (Suff, 2022b). Furthermore, settlement agreements will tend to have a confidentiality clause prohibiting the claimant from publicly disclosing the issues and settlement therefore, protecting the reputational interests of the business.  
An employment tribunal is an expensive process regardless if the business defends the claim successfully or not. Legal fees are very expensive and due to the claim of discrimination, it is likely the case will be considered more complex and will extend the hearing. Preparation to defend the case will involve a high volume of management time which can impact service delivery in other areas of the business. Furthermore, the damages to pay are high if AA’s claim is successful. However, employment tribunal costs go beyond financial cost due to the adverse publicity the business could receive as tribunal judgements are public and easily accessible. 
Three months gross salary as an ex-gratia payment, in addition to statutory entitlements, is a reasonable settlement; however, this can vary depending on the circumstances of the claim such as time to take to find a new job, employer conduct and detriments suffered (Redmans Solicitors, no date; Winston Solicitors, no date). 
On this basis, it is recommended to offer AA to settle the following amount: 
	Payment
	Cost

	3 months gross salary
	£8,500

	1 months’ notice pay
	£2,833

	Accrued holiday to AA’s termination date
	£1,820 (estimate only, as calculation based on half of statutory allowance; specific calculation required).

	Total
	£13,153



The business would also be required to provide a nominal sum for AA to receive independent legal advice in respect of the settlement offer, this is usually in the region of £500 plus VAT. 
In comparison, the difference between the recommended settlement amount and the low range estimated award is approximately £15,000 before including legal costs and time commitments. Therefore, demonstrating the significant financial saving. 
















Briefing Note
Purpose
The purpose of this briefing note is to outline legal implications to consider when insourcing the IT and Payroll functions from Payment Providers. 
Considerations
There are legal considerations for the business should the outsourcing of IT and payroll functions return to in-house services.  
The legal considerations centre around The Transfer of Undertakings (Protection of Employment) Regulations 2006, commonly referred to as TUPE. TUPE provides protection to employees when an organisation is transferring from one employer to another employer, or when there is a change of service provision (Acas, 2021b). Therefore, TUPE could apply in this case as the business is changing their service provision whereby, it is insourcing a function that is currently outsourced. 
If TUPE did apply, this would involve the group of employees from Payment Providers (PP) carrying out this function to be transferred to Scrumpy Cider (SC), on their current employment terms and conditions, which could be more favourable and costly than the current SC terms and conditions. It is unlawful to change the incoming terms and conditions if it links specifically to the transfer therefore, SC should consider the cost implications of inheriting the new terms. To legally change the terms, there must a genuine economic, technological, or organisational reason which generally see changes across the workforce in terms of functions or structure (CIPD, 2022b).
PP provide their services for this function to other clients across the country therefore, the business must determine if providing services to SC is the principal purpose of the group of PP employees undertaking the work, as this can impact whether TUPE applies. To satisfy TUPE, the work must be the principal purpose of the group, in addition the work must be fundamentally the same after the transfer (Sheppard, 2023). Therefore, if providing services to SC is only a small proportion of the work, or if the nature of the work fundamentally changes when insourced to SC, it is likely TUPE would not apply. 
To determine how many employees would transfer to SC, the automatic transfer principle is applied identifying which employees were undertaking the work immediately before the transfer, and the percentage of time worked on the service which is expected to be high to satisfy the test (Sheppard, 2023; CIPD, 2022b).
Should TUPE apply, it is a legal requirement that both SC and PP must inform affected employees about the transfer, and initiate consultation to understand the views and concerns of the employee group and importantly to seek agreement (Acas, 2022). SC must inform and consult via the trade union is SC is unionised however, if there is no trade union, employee representatives must be elected. Failure to inform and consult can result in a claim through the employment tribunal. 
Importantly, if TUPE occurs, SC will inherit all liabilities, rights, and obligations of the employee group pre-transfer therefore, SC as opposed to PP will be liable claims linked to pre-transfer activity for example, claims linked to active disciplinary cases or underpayment (Acas, 2021b). Additionally, SC will be liable for dismissal made before the transfer which are connected to the transfer itself, in order to avoid unfair dismissal. 
It is recommended to contact PP to identify the amount of work undertaken by their employees for SC to determine if their employees would be considered under TUPE, before proceeding with insourcing the function. 
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