


There are several different offences contained within the non-fatal offences against the person act [1861], however it is broken down into 4 main levels of offence. The least serious offence within the OAPA [1861] is assault and battery which is defined as a common law offence, meaning that they are judge made laws that have been derived through past case outcomes as well as historical customs (Study Smarter UK, no date). Ascending in seriousness is assault occasioning actual bodily harm, malicious wounding or infliction of grievous bodily harm. The most serious of offences within this category is wounding or grievous bodily harm with intent. These three offences are known as statutory offences which refers to offences that have previously been created by Parliament through legislation. It is argued that the Offences Against the Person Act [1861] is outdated and not suitable for use within a modern society when considering non-fatal offences against the person and that it is in dire need of reform and replacement with newer current legislation which would address the following defects within the act created in 1861.  
 
Changing any legislation comes with numerous advantages as well as disadvantages. According to UOLLB (2023) changing legislation is a costly process as it requires a number of different resources and abundance of staff time, cost of arranging public consultation as well as extensive research to ensure the best reformation of the legislation. It also states that it is a slow process due to the extensive research required, the time it takes to organise and evaluate public consultation, and the detailed review of the proposed reforms which can ultimately cause many delays in implementing the updated legislation. Some of the advantages of reforming legislation include consistency, efficiency, expertise and objectivity as well as public consultation. When creating or reforming laws, the law commission is staffed by legal experts who possess extensive knowledge of the law and the legal system.   
  
The Offences Against the Person Act [1861] is no longer representative within the modern society as it is phrased in an archaic manner. The first point addressed within this essay is the use of this outdated language as well as the lack of detail carried throughout the Act [1861]. Throughout the legislation there is a consistent lack of definition of key words and phrases as these key words are to be established through case laws. The outdated terminology is constantly being redefined in appeals which along with the lack of key word definitions leads to a lack of clear decision making within the modern society. 

As this law was passed in 1861, it is obvious that some of the definitions it makes are out of date and might not be applicable in contemporary circumstances which is stated within the Law Commission Report. According to the Law Commission Report (2015) for example, the term "bodily" is "old fashioned." The word ‘maliciously’, used under Section 18 and 20 of the Offences Against the Person Act 1861 (Offences Against the Person Act 1861) is an example of this as the term is not defined within the act itself. The term was interpreted as ‘recklessly’ in R v Cunningham (1957). According to a blog written by Private Law Tutor (2023), it was decided that the word "maliciously" presumes knowledge of the potential consequences. Therefore, it is insufficient to consider that the defendant would have known the risk had he given his decision another thought when prosecuting offences involving "malice." He needs to be aware that there is a "risk" and willingly accept it. Instead of looking at the state of mind of any reasonable person, the prosecution must demonstrate that the defendant was in a specific mental state when they committed the offence. Another inconsistency within the terminology and phrasing of the OAPA [1861] are the terms “cause” and “inflict”. Under Section 18 of the Offences against the Person Act [1861] it states, “cause any grievous bodily harm to any person” whereas under Section 20 of the Offences Against the Person act [1861] it states, “inflict any grievous bodily harm upon any other person”.  
 
The Offences against the Person Act is also seen as outdated due to the number of unnecessary offences contained within the act, that are no longer encountered within the modern society. An example of this includes Section 17 and Section 26 of the OAPA [1861] Section 17 states that it is an offence to impede a person escaping a shipwreck (Offences Against the Person Act 1861). This is also supported by Jefferson, M (2012) where he also states that the act applies a Victorian approach by enumerating distinct factual scenarios, many of which are no longer relevant. Following this, Section 26 states that not providing apprentices or servants with food is an offence (Offences Against the Person Act 1861). These offences are rarely seen and therefore would merit being updated to reflect the norms of our contemporary society. The Act is also subject to criticism because it ignores certain injuries that are now deemed to be equally significant, such as psychological injuries, which are now more widely acknowledged in contemporary society. Despite the fact that recognised psychological trauma is now considered to be actual bodily harm. This was the case in R v. Chan-Fook [1993], where the court determined that psychological injury would fall under the definition of "actual bodily harm" (Law Teacher, 2013). The law does not make this clear and classifying it as a "bodily" injury seems out of date (Oxford Royale, no date).

Another argument as to why the Offences Against the Person Act 1861 should be reformed derives from its failure to establish a structured hierarchy of offences within the hierarchy of fundamental non-fatal offences. The hierarchy of offences, which starts with common assault commonly referred to as the least serious offence, escalating to the offence of actual bodily harm under Section 47 and concludes with grievous bodily harm offences under Section 20 and Section 18 of the Offences Against the Person Act. In an article written by Demetriou, S. (2016) he states that it had been proposed that the two primary issues contributing to this deficiency are the broad application of constructive liability and the absence of a clear differentiation between the offences committed by this group. 
 
Furthermore, the Offences Against the Person Act [1861] overlaps with the Serious Crimes Act [2015] (Dzwairo, R. 2018). The offence of controlling or coercive behaviour in an intimate or family relationship is introduced in Section 76 of the Serious Crime Act [2015] where it states under subsection 1 (a, b) that a person commits an offence if they repeatedly or continuously engage in behaviour towards another person that is controlling or coercive (Serious Crime Act 2015). This offence aims to make actions that may harm another person in a domestic context like manipulation illegal. It is suggested the offence was carried out as a response to the R v. Dhaliwal 2006 ruling where a woman chose to take her own life after experiencing psychological abuse at the hands of her former partner (Child, J. and Ormerod, D. 2017). Using psychological harm as the foundation for the charge, the police chose to prosecute the offence under section 20 of the Offences Against the Person Act [1861] instead of the offence stated under the Serios Crimes Act [2015]. This clearly showing an overlap between these two key pieces of legislation.
 
To conclude, the Offences Against the Person Act [1861] is in dire need of reformation in order to reflect modern society whilst ensuring the offences can be prosecuted in a more efficient manner. The main recognised issues as addressed within this essay are the outdated language and terminology as well as the unnecessary offences within the act. A key point to be included within any reformation would be to include offences such as psychological harm instead of categorising these under Section 47 and that of actual bodily harm. 
According to Law Commission UK (no date) its recommendation for reformation is to replace the Offences Against the Person Act with more recent legislation, which will be heavily based on a Bill that was drafted as part of a previous reform attempt by the Home Office. The proposed reform would also ensure that the offences are more clearly defined and arranged in a more sensible order. Any such reform would also help to ensure that sentencing remains consistent. In addition to the points highlighted above, the reform would also assist in addressing some procedural issues within the act. Reformation would further assist the legal system in ensuring here was no widespread application of constructive liability and that the offences were organised in a clear hierarchy. Finally, trimming unnecessary and obsolete offences as well as minimising the overlap with other acts would be beneficial to the act simplifying and aiding in the efficient prosecution of related offences.
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