Occupiers Liability
The statement that "occupiers are always liable for accidents that occur on their property" carries with it a perception of absolute responsibility and legal culpability. However, the reality of occupier liability in the legal systems of England and Wales is far more nuanced and complex. This essay delves into the intricacies of occupier liability, exploring the extent to which this statement holds true within the context of the law. Occupier liability is a fundamental legal concept enshrined in the Occupiers' Liability Act 1957 and the Occupiers' Liability Act 1984. These statutes define the duties and responsibilities of those in control of premises in the event of accidents involving visitors and trespassers. To determine the validity of the statement, we must examine who qualifies as an occupier, the key provisions of the Acts, the specific circumstances under which liability may arise, and potential reform suggestions. By scrutinizing these aspects, we can provide a comprehensive understanding of occupier liability, ultimately leading to a well-informed assessment of the statement's correctness.
An occupier, in the context of the law in England and Wales, is an individual or entity that has control over a property or premises. This control can arise from various circumstances, including ownership, tenancy, or any form of authority or management over the property (Cooke, 2019, p.296). The concept of an occupier is essential in determining who has a duty of care toward visitors and trespassers on a property. The obligations and responsibilities of occupiers to ensure the safety of individuals on their premises are a key element of occupier liability law in England and Wales. It’s important to note that occupation and ownership are not the same thing. As the judge in Mathewson v Crump said: ‘being the owner of a premises is neither a necessary requirement for occupation, nor sufficient to establish it. A person can be the owner of a property without occupying it and can occupy it without owning it’. The leading case on the definition of an occupier is Wheat v Lacon (1966), where the defendants were owners of a pub which was managed by a third-party, who was entitled to live in a flat above the pub and take in paying guests. The claimant was fatally injured when he fell down an unlit and defective staircase in the flat (Mullis & Oliphant, 1997). According to the House of Lords, the key factor in identifying the liable occupier was whose level of control over the property was sufficient to obligate him to take reasonable care of anyone entering legally. The defendants were to be regarded as occupiers for the purposes of the Act, the court said, applying these criteria. ‘Wheat v Lacon’ (1966). 
The Occupiers' Liability Act 1957 deals with the duty of care owed by an occupier to visitors on their premises. The Occupiers' Liability Act 1984, on the other hand, addresses the duty of care to trespassers. Under the 1957 Act, as defined in section 1(1), an occupier is required to exercise a common duty of care to all visitors with regard to any hazards resulting from the condition of the premises or from actions taken or not taken on them. They must exercise as much caution as is reasonable given all the relevant circumstances. The so-called "common duty of care" is defined in section 2(2) as a responsibility to exercise whatever reasonable caution is necessary under all the circumstances to ensure that the visitor will be fairly safe while using the property for the reasons for which he has been invited or given permission by the occupier to be there. Several further provisions in this section add to this meaning. One of these states that the level of care and lack of care that would typically be expected in such a guest are among the circumstances relevant for the current purpose. An occupier, for instance, needs to be ready for children to be less cautious than adults (Payne, 1958, p.236). 
While the Occupiers’ Liability Act 1984 doesn’t change the legislation put forward in the 1957 Act, it does expand the scope to include the duty of care owed to trespassers While there is a more limited duty of care towards trespassers, occupiers still must avoid causing them harm intentionally or recklessly. Section 1(5) introduces provisions related to the use of warning notices by occupiers to give notice to trespassers of risks or dangers on the property. Under certain circumstances, posting such notices can help reduce liability. Before this Act was introduced, it was assumed that occupiers owed no duty of care to trespassers. In the case of Herrington v British Rail Board (1972), which was a precursor to this Act, a child was injured after trespassing over a faulty fence. The defendant had been notified of children being present in the vicinity of danger, but took no action to fix the fence. Therefore, it was found that the defendant owed a duty of care to a trespasser in this case ‘British Railways Board v Herrington’ (1972). 
An occupier may be held liable if they fail to meet their duty of care as specified by the relevant Act. The duty of care requires occupiers to take reasonable steps to ensure the safety of visitors or trespassers. The occupier's duty of care is context-dependent and may vary based on the specific circumstances of each case. A popular method of meeting the common duty of care is to alert people to any risks connected to the property (Lunney & Oliphant, 2013, p.556). This can be seen in the case of Tomlinson v Congleton Borough Council (2004) where the claimant was injured after diving into a shallow lake which was on the defendant’s property. The defendant had displayed signs reading ‘Dangerous Water: No Swimming’. As a result, the claimant was not liable to the defendant. Under s1(3) of the Occupiers Liability Act of 1984, there was no risk arising from the state of the premises because the risk of harm was so evident. Rather, the danger came about as a result of the claimant's own voluntary engagement in this risk. The respondent was a fully capable individual who willingly participated in an activity that was inherently dangerous ‘Tomlinson v Congleton Borough Council’ (2003). An occupier must be aware of the danger or have good reason to believe it exists in order to owe a non-visitor or trespasser a duty of care (Horsey & Rackley 2013, p.302). In the case of Rhind v Astbury Water Park Limited (2004), the claimant had suffered injuries after diving into a body of water and hitting his head on a fibre-glass container. Similar to the Tomlinson v Congleton Borough Council (2004) case, the defendant had displayed notices warning of the potential danger. It was found that as there were no reasonable grounds for the defendant to believe that the container was hidden beneath the surface of the water, therefore no duty of care was owed ‘Rhind v Astbury Water Park Ltd’ (2004). 
Special considerations apply when children are involved. In essence, occupiers must be aware that children will be less cautious than adults as seen in the case of Jolley v Sutton London Borough Council (2000), where a 14-year-old boy was left paralysed when an abandoned boat fell onto him.  The House of Lords held the defendant liable, particularly due to the ‘allurement’ of the boat to children (Horsey & Rackley, 2013, p.290). Exceptions to this rule can apply when the child is accompanied by a parent or guardian, such as in the case of Bourne Leisure Ltd v Marsden (2009). Since the danger would have been obvious to adults in this case, it would have been reasonable to expect that a child in the vicinity would be accompanied by an adult, and therefore there was no breach of duty by the occupiers ‘Marsden (Representative of the estate of Marsden, decd) v Bourne Leisure t/a British Holidays’ (2009). It should have been reasonable for the occupier to assume that young children could wander into dangerous areas and evade their parents' supervision. However, this did not imply that the occupant had to take safety measures to avoid such risks. 
There has been some concern that Wales and England are becoming more alike the United States based on the forming of a “compensation culture”. It is implied by a compensation culture that people file frivolous and unjustified claims in an effort to get easy money. People are standing up for their rights and getting better legal protection, therefore this can be considered as a good thing. Conversely, it could be interpreted as the law forcing people into untrustworthy relationships and fostering confrontational communities as a result (Elliott & Quinn, 2014, p.561). This can in turn have an impact on society’s views on those who bring forward claims under the Occupiers’ Liability Acts. 
Reforming occupiers' liability laws in England and Wales is a multifaceted endeavour that seeks to strike a balance between the rights and responsibilities of property owners and visitors alike. Key reform suggestions include clarifying the duty of care with more specific guidelines for different visitor statuses and enhancing public awareness and education in the matter, which would in turn provide both parties with more confidence and assurance in the law, as well as creating a safer society (Law Commission, 1976, p.7). An additional suggestion would be to encourage the use of alternative dispute resolution mechanisms, such as mediation, which can be less formal, faster and more collaborative than litigation (Ministry of Justice, 2021). These reforms aim to modernise and adapt the legal framework to evolving societal needs and provide clarity, fairness, and protection for all parties involved. Regular review and adaptation of these laws should be a fundamental part of any reform effort to ensure their continued relevance and effectiveness in safeguarding the rights and well-being of occupiers and visitors, as well as trespassers in relevant circumstances.
The notion that occupiers are always liable for accidents that occur on their property oversimplifies the intricacies of occupiers' liability laws in England and Wales. While occupiers do have a duty of care towards visitors as well as trespassers, the extent of that duty varies based on the visitor's status and the circumstances of the visit, and whether or not a risk is foreseeable. The key principle of foreseeability guides the application of these laws, ensuring that occupiers take steps to address foreseeable risks. However, liability is not automatic, and the visitor's own actions and the circumstances of the accident also play a significant role. Occupiers' liability laws are designed to strike a balance between the rights and responsibilities of property owners and visitors, promoting safety while acknowledging the realities of accidents and personal responsibility. It is crucial to approach occupiers' liability cases with a nuanced understanding of the law and the specific circumstances involved to ensure fair and just outcomes. Therefore, in England and Wales, occupiers are not always liable for accidents on their property. Liability depends on various factors, including whether the injured party was a lawful visitor or a trespasser, the nature of the danger, the occupier's awareness of the danger, and whether the visitor willingly accepted the risk. The Occupiers' Liability Acts 1957 and 1984 provide a legal framework for determining liability, and courts consider the specific circumstances of each case. The law seeks to strike a balance between the duty of care owed by occupiers and the reasonable expectations of visitors and trespassers.
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