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[bookmark: _GoBack]This assignment will initially discuss the standard of care in relation to the requirement towards determining a breach of duty, and will be followed by an analysis of individual cases, which have been important towards establishing principles and tests, which have set a fundamental precedent for use in cases that required decisions, on whether the standard of care has been maintained. Further there will be an evaluation of how the tests have been interpreted, and if they are relevant today and provide an overview relating to a breach of duty, within the individual cases, and defining whether it is subjective or objective. It will further examine the circumstances that promote flexibility towards the standard of care, made by the judgments within the courts.   

Bermingham and Brennan (2008) describe a Tort as an area of civil law which provides a solution for legal injustices, which have been brought to the court, by the claimant against the defendant.  A breach of duty occurs, where the defendant has fallen below a particular standard of care, which has been applied and demanded by the law.  The breach of a duty of care, which comes under the tort of negligence, has resulted in either a form of loss or damage, which has occurred owing to an action by the defendant.   As there is not a contract between the claimant and the defendant, before the defendant can be found liable for negligence, there are three requirements that need to be established.  Under the standard of care was there a duty owed, if so was that duty breached, and was it the breach that caused the loss or the damage to the claimant. Horsey and Rackley (2015) expand further that within the tort of negligence, and to establish that a breach has taken place, an objective test will be used to make a comparison. A comparison would be necessary, to make a judgement whether the action or conduct of the defendant, is likely to be done in the same circumstances by a reasonable person. Further how the defendant should have behaved, in relation to the require standard of care, and how the defendant actually did behave, and did this action fall below that standard.   

A significant test case still in use, the Bolam v Friern Management Committee [1957] 1 WLR 582 , where the court concluded, that if a doctor can prove that another medical professional would have provided treatment in a similar way, he might be able to avoid a claim for negligence.  Bolam a psychiatric patient, claimed against the doctor that treated him with Electro-convulsive therapy. During the treatment, Bolam sustained a broken jaw, and maintained this was due to not being restrained, or administered a muscle relaxant. Bolam claimed that if the doctor had used a muscle relaxant he would not have been injured, and further had not been informed of potential risks involved. In evaluation the concept of whether the standard of care had been met, if another professional doctor would have used the same method during the treatment. The evidence presented by the medical profession, recommended against the use of relaxants and restraints, as rather than prevent fractures it could increase the risk (Weir, 2002).  However in conclusion, the Judge accepted that there is scope for differences of opinion within the medical profession, and a doctor could not be deemed as negligent, if his decisions are different from others within his profession.   It was further presented as usual practice, not to inform patients of the risks unless they were significant, or asked for by the patient.  The doctor could only be deemed as negligent, if he had failed to carry out the treatment in conflict with the opinion of other medical professionals.  This case established the Bolam Test, which is underpinned by the principle that responsible medical professionals are better equipped than the court, to make an assessment of whether a particular decision by a professional was acceptable (Swoboda, 2018).  

For Weir (2002) it could be suggested the Bolam Test allows the court to avoid making a decision of their own, and creates a situation where judgement is made by professional peers, and restricts the judgment of the court.  In considering Bolitho v City & Hackney Health Authority [1984], we can establish how the Test can undermine the perception that the court is an impartial adjudicator.  A child was admitted to hospital with respiratory problems, the doctor failed to turn up as the child had recovered, but suffered a further attack and later died. The parents sued for negligence on the grounds that if the doctor had arrived, he would have intubated the child, preventing a further attack.  However the evidence given by competent medical professionals, suggested it would have been wrong to intubate, and the attack would still have happened if the doctor had been present.  In this case the alleged breach of the duty was an omission to undertake the proper action that was necessary, however the Bolam test would find the doctor not to be negligent, as he had acted in accordance with practice accepted as proper by responsible medical professionals. However, in contrast to relying on defensible professional opinion, the judge refused to rely on the Bolam Test, as failure to intubate the child, did cause death, and the negligence cannot be excused on the objective grounds that other reasonable doctors would have done the same, and rejected their evidence.  Therefore this would be a breach of duty, and not hit the professional standard of care required (Watt, 1999).  This case highlights the principles of the Compensation Act 2006,  where a court will consider whether a claim of negligence or breach of a statutory duty, if the defendant had taken the necessary precautionary steps in meeting the standard of care, in order to prevent the event that has occurred (Legislation, GOV.UK, 2021).
According to Grubb (1988) the case of Wilsher v Essex [1986] 1 AC 1074 where the claimant who was born prematurely, and administered an excessive amount of oxygen in order to survive, by an inexperienced junior doctor. This potentially resulted in retrolental fibroplasia (RLF) which caused in blindness in one eye and partial eyesight in the other.  However the issue here is whether the breach of duty increased the risk, or the other medical conditions which the claimant experienced in the first two months of his life.  The Social Action, Responsibility and Heroism Act (SARAH) 2015 states that the courts must take into account, if a person carries out such an activity (s. 2 & 3), with the main purpose of protecting and benefiting the safety of others, the Act could be used as a defense, in lowering the standard of care, with the necessity to save life.  It could be argued whether the standard of care had been or not been met, as despite the defendant acting in order to ensure that the claimant survived, it potentially could have tipped the balance of probability to cause the condition.  In spite of this the evidence was only a considerable factor, so could not be taken as the main cause, but only a possibility.  The dispute in regards to the standard of care could be argued that the standard had not been met by defendant.  In using the ‘but for’ test stated by Law (2015) with the phrase ‘causa sine que non’ meaning cause without which’ would suggest that it was a factual cause, which in this case was not proven to be so. Relating  to SARAH (2015) states that the courts must take into account if a person carries out such an activity, outlined in section 3, that is alleged as negligence or breach of duty, showed a main responsibility to protecting the safety of others, demonstrates that the law can be fair and flexible (Legislation, GOV.UK, 2021).  An example prior to SARAH (2015) legislation direction, is Watt v Hertfordshire County Council [1954] 1 WLR 835 where Hedley (2002) describes that a firefighter was injured when trying to save a woman trapped under a loaded vehicle.  As a result the firefighter was injured during the course of his duty, and sued the Local Authority (LA) as he did not have the appropriate equipment, which would have prevented his injury. The claimant needed to establish that the defendant failed to act as a reasonable person would in their position, and what factors should be taken into account when assessing the standard of care.  The LA argued that the only relevant factor was the prevention of harm to the woman.  According to (Bermingham and Brennan, 2008: P..82 ) ‘the professional will have a label or title that will bring a whole range of competencies’ this would imply that if the claimant had not been a firefighter, and owing to the professional standing, the liability towards the LA was diluted, as this would be the professional standard expected from such a skilled person. It could be argued, that despite the duty of care towards the woman being achieved, the claimant did not have the appropriate equipment, demonstrating a lack of flexibility by the courts.  

In comparison, representing flexibility the case of Nettleship v Weston [1971] 3 WLR 370 a road traffic accident, where the defendant Weston a learner driver, had crashed a car into a lamp post. The claimant was teaching the defendant to drive, and claimed damages as a result of injuries sustained due to the accident. Furthermore, the defendant had used the term ‘prima facie’ stated by Law (2015) meaning ‘at first appearance on the face of things’ this term was used as evidence against Weston, who stated that she had little experience as holder of a provisional license.  In this case the standard of care had been breached by the claimant, by providing instruction to the defendant, which was a contributing factor towards negligence. This would then demonstrate that, the subjective matter of this case made both parties negligent, morally owing to the qualified driver was not providing the sufficient amount of attention, or standard of care to the claimant. By evaluating the findings of this case, it has displayed the flexibility between the defendant and claimant within the standard of care towards both parties of this case Westlaw (1971). Furthermore, Bermingham and Brennan (2008) suggest morally the learner driver was not at fault, however legally the defendant was liable, as  the standard of care was breached, in conclusion that the damages that were awarded to the claimant were reduced by 50 percent.  By looking at the Compensation Act 2006, a court will consider the claim in negligence or breach of statutory duty, if the defendant had taken the steps taken to meet the standard of care (Legislation, Gov.UK 2021). However it appears that despite the standard of care not being met by the defendant, it is arguable that the claimant had not met the standard of care either. It can be proposed that the standard of care is flexible, as both the defendant and claimant had not achieved their individual standard of care. According to Fleming (1986) in this situation the duty of care arises from a relationship between both parties. In making decisions strictly that there can only be one duty, that can take reasonable care in all situations and applied objectively, takes away the flexibility of the standard of care, and does not take into account the facts within various different circumstances.  

Goudkamp (2017) consider Mansfield v Weetabix Ltd [1998] 1 WLR 1263 where the defendant a diver who was employed by Weetabix Ltd, lost control over his vehicle, which resulted in extensive damage to  the claimants shop. Unknown to the driver, he had a pre-existing condition, which starved his brain of glucose, causing the driver to lose consciousness.  It was accepted, that the condition had caused the accident, and also that if the driver had been aware of his condition, he would not have continued to drive.   In contrast to this objectively if he did not have this condition, as a competent driver he would have been held liable.  Even so having the knowledge that he was unaware of his condition he was not held liable, neither his employer Weetabix. The standard of care could not be argued, as subjectively the defendant did not have knowledge of this condition. The standard of care and breach of duty in this case, outlines that with his condition, it was evident that he could not be held liable, as it was unintentional and could not be predicted, therefore there cannot be a claim. The court maintained that the standard of care should be modified, owing to the personal characteristics of the defendant’s unknown illness, which a reasonable person in the same position would not have acted differently.  Hence the defendant was not negligent, and using the phrase ‘Prima Facie evidence’ meaning ‘evidence that is discharged to use any evidential burden of proof’ (Law, 2015 P: 477).  In contrast the Roberts V Ramsbottom [1980] R.T.R.261 case where the defendant was held liable for causing injury to the claimant, following a stroke whilst driving.  The defendant was aware that he was unwell before he caused injury to the claimant, and should have stopped driving.  The issue here what is the objective standard of care, expected of someone whose judgement has been impaired by an illness, and did the defendant take the required level of care.  As the defendant did not show a total loss of control and could have made the decision to stop driving, therefore did not use the same standard as the reasonable person, and was found he failed to take reasonable care (Westlaw, 1979).
Farlex (2021) discusses the case of Roe V Minister of Health [1954] 2 QB 66, where the claimant had an operation for a displaced semilunar cartilage, which is a disk of cartilage that serves a cushion between the bones.  Following this operation the claimant experienced loss of bowel control, and spastic tremors in her legs (Cope, 1954).  Cited in (Balen and Hutter, 2001: P: 102) ‘clinical Litigation negligence has come a long way since the since the days of Roe’ suggesting that legally at the time, the standard of practice, met the standard of care expected, demonstrating that no breach of duty was made and the standard of care had been achieved. Balen and Hutter (2001) maintain that the claimant should have succeeded with this claim, as the anaesthetic that was used in the spine was right, however the ampoule that was used which is a container of the anaesthetic contained a unknown toxic substance, so this was then decided that it was virtual causation of this.  Cited in (Weir, 2002: P 58) ‘now that we know better’ this incident would not happen now and the defendant would held liable, suggesting the hospital would not be held liable during this time period.  Therefore this would imply that there had been a breach of duty, although the standard of care could be questionable if looking at this case now, however at the time it was not.  

In conclusion it must be acknowledged that the law has to evolve with the ever changing attitudes and opinions on different issues, within society.  For instance The Bolam Test has been used previously to define the minimum standard of care, which a doctor must provide in order to be found not guilty of negligence. However this essay has demonstrated that the courts do not solely rely on the Bolam Test, and the perception that the law assists professionals who have not reached an expected higher standard of care, is not always justified.  A crucial element is for the courts to provide fairness and flexibility to the events of each unique set of circumstances, towards both claimants and defendants.  
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