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AC 1.1 

Thank you for your email and as a fellow people management officer, I understand the frustration regarding 20% of your time being taken up with admin as a result of regulations! However, I’ve worked through this myself, so thought I would try to explain why employment law actually exists, as overall it really does improve the employment experience within the Trust.

I believe that employment law is in place for a good reason. Without regulations in place, there would be very little consistency between employers and employees, and employees would have far fewer protections at work. A lot of the legislation we have to deal with daily is there to set minimum standards around things like pay, equality, working hours and health and safety.

For example, the Equality Act 2010 was brought in to try and make sure people are treated fairly at work and not discriminated against because of the nine protected characteristics (ACAS, 2025b). I really do understand that following all the legislation processes can feel like a lot, but I do think our staff will feel safer and hopefully more valued, knowing there are protections in place for them.

Employment law can help employers too, even if it doesn’t always feel like it! Having policies and processes around all the legislation should really make things clearer for managers as there is more structure on how situations should be handled fairly and consistently. It also means there is a bit more consistency between workplaces generally, which helps employees know where they stand and what protections they should have at work. Daniels (2022) explains that employment law helps create a balance between employers and employees in the workplace, and I believe this to be true.

However, I absolutely understand the other side too. Employment law changes all the time and keeping up with all the updates, consultations and record keeping does take up a lot of time. I think this is probably felt even more by smaller employers who don’t always have dedicated HR teams to support with it like here.

Within the NHS especially though, I believe that a lot of the employment regulations are really important from a staff wellbeing and patient safety point of view too. Regulations around working time under the Working Time Regulations 1998, equality and health and safety are there for a reason and help protect both employees and the people they care for. In our sector, trade unions also play an important role in raising concerns and helping make sure employee rights are protected.

I really do understand that it can sometimes feel a lot to juggle but I think most of the laws and regulations are there for good reason. Overall, they help keep people safe and make sure there is fairness at work, which is why I think it is time well spent and improves the employee experience.

AC 1.2 

The status of judgements made by the European Court of Justice (ECJ) can be confusing following Brexit, so I’ll try to explain it as simply as possible for you.
So, before the UK left the European Union, UK courts had to follow decisions made by the European Court of Justice (ECJ) when making decisions linked to EU law. This meant that when employment legislation in the UK came from EU directives, decisions made by the ECJ were binding in UK courts.

Since Brexit though, this has changed. The ECJ no longer has overall authority in UK courts and new ECJ decisions made since the UK left the EU are not binding in the UK. However, this does not mean that all previous ECJ decisions can simply be ignored. Some of the earlier decisions are still used and referred to now, unless UK legislation or UK courts later decide to change the position. Daniels (2022) says that even after Brexit, parts of UK employment law are still based on earlier EU rules and decisions, as they were seen as ‘good law’.

A lot of the employment law that originally came from the EU still sits within UK law now, unless it has later been changed. So although UK courts are no longer required to follow ECJ decisions in the same way, some of the earlier rulings still affect how employment law is dealt with today.

A good example is the Working Time Regulations 1998 and holiday pay calculations (ACAS, 2025c). Previous ECJ decisions influenced the idea that holiday pay should reflect a worker’s “normal” pay rather than basic salary alone. This later fed into UK case law such as Bear Scotland Ltd v Fulton [2015], which confirmed that regular overtime should be included when calculating holiday pay.

So to try and answer your overall question, no - ECJ decisions made before Brexit do not automatically bind UK courts in the same way they once did. A lot of employment law still reflects earlier EU principles and UK courts can still take previous ECJ rulings into account when required or needed.

AC 2.1

Thank you for your email asking for guidance around whether you are able to stipulate that a job in your directorate must be carried out by either a man or a woman.

In most cases I would say no, as this would usually be seen as discrimination under the Equality Act 2010. Roles should generally be open to everyone rather than limited in that way. From a recruitment point of view, the key principle is that decisions should be based on the requirements of the role itself rather than personal characteristics, to make sure the process is fair and consistent.

There are some exceptions however, known as genuine occupational requirements under Schedule 9 of the Equality Act 2010, but they don’t come up very often and need to have a really clear reason behind them. It’s not about what might be preferred and it has to be something that is genuinely necessary for the role (Gov.uk, 2010).

For example, if a role involves intimate personal care, requiring the support worker to be the same gender could potentially be justified as a genuine occupational requirement in order to respect privacy and dignity. You might also see it in places like women’s refuges, where the environment needs to feel safe for the people using the service. 

Outside of situations like these, it’s very difficult to justify. It wouldn’t be enough to say that it might be easier or that people might prefer it, as that wouldn’t meet the legal threshold. This was seen in Etam plc v Rowan [1989], where a male applicant was refused a role in a women’s clothing store because of changing room duties. The tribunal found this could not be justified as a genuine occupational requirement because those duties could easily have been carried out by other staff members.

As I don’t have the detail of the specific role you’re recruiting for at this stage, it’s a bit difficult to give a definite answer. In most cases though, it’s safest to avoid specifying gender unless there is a very clear reason that can be properly justified.

AC 2.2

Thank you for your email asking me to approve the upgrade of two health care assistants (HCAs) using money left over from a recent research project. Whilst it's great there is funding available to cover the move, before any approval is given, I will need to understand what the reason is for moving them up to a Grade B. The two people in question are men and the vast majority of HCAs are female and employed on a Grade A, so this could cause some equal pay issues if not dealt with carefully.

Under the Equality Act 2010, men and women are entitled to equal pay where they are carrying out like work, work rated as equivalent or work of equal value (CIPD, 2026). Basically, if employees are doing pretty much the same role, they should be paid the same unless there is a clear reason why they should be treated differently.

Having funding left over from a research project isn't really enough of a reason, on its own, to justify paying two employees more than their colleagues who would be carrying out the same role. If the role and responsibilities remain the same as other HCAs on Grade A, then there is a real risk that other employees may question why there is a difference.

Different rates of pay can sometimes be approved if there is what is known as a 'material factor’ defence (Sewell, 2024). This means, for example, that if the two HCAs in question have additional responsibilities or specialist skills that really support the higher grade, then that could justify the shift up in scale. The really important thing is being able to explain and evidence why you feel the higher grade is appropriate.

In the NHS, pay grades are usually linked to the duties and responsibilities of the role rather than the particular person in the position. Because of this, I would want to look at the specific duties being carried out by these two HCAs you wish to move onto a higher grade, and compare them with other HCAs currently on Grade A before making any decision as these are the most likely comparators.

A recent case to look at is Scottish Water v Lynne Edgar [2024], which looked at whether the employer could justify the differences in pay between employees, much like this situation now. It showed how important it is for employers to be able to clearly explain and evidence why one group of employees is being paid differently to another.

So, before approving this upgrade, I need to be satisfied that there is a true, genuine reason for the higher grade which is linked to the role itself and not just because funding is available. If a clear justification can be shown, then the move may be appropriate. If not though, there is a risk that other HCAs will question the move and even raise equal pay concerns.

AC 3.1 

I understand you are concerned that a former employee may be about to make a constructive dismissal claim based on changes to his working hours.

I'll try to help explain constructive dismissal a bit for you and hope that helps. It is covered under section 95(1)(c) of the Employment Rights Act 1996. In simple terms, this is where an employee resigns because they believe their employer has committed a serious breach of contract (Gov.uk, 2025). This is sometimes also referred to as a “repudiatory breach” and can include situations where the relationship of mutual trust and confidence has been damaged.

Changing working hours can sometimes be an issue, but it really depends on the situation and the process followed to implement the change. If the change is big and hasn’t been agreed, then I can see how an employee might feel that the terms of their role had effectively been changed without their agreement.

Not every change will lead to a claim though. It often relates to how big the change is, if there is any allowance for flexibility, and how it was handled at the time. If there is a genuine business reason and communication with the employee is kept open, it will usually help reduce risk.

This was established in Western Excavating (ECC) Ltd v Sharp [1978], which confirmed that constructive dismissal occurs where there has been a repudiatory breach by the employer and the employee resigns in response to it.

In the case here with the radiographer, are there notes around how he responded? If he worked with the new hours without raising any concerns before he resigned, it could make it harder for him to argue he had no choice but to resign.

Regarding your question about how long former employees have to make a constructive dismissal claim, it's three months less one day from the date employment ended. They would also need to go through ACAS early conciliation before doing anything further (ACAS, 2025a).

In your situation, I’d probably take a bit of time to look at how the change came about, whether it was discussed with the employee at the time and if he raised any concerns. Make sure there are clear notes and records around it all and that should help give you a better feel for the level of risk here.




AC 3.2

I understand you are currently leading on a reorganisation within your directorate which will mean the loss of fifty posts and involve compulsory redundancies.

I also understand you are hoping to dismiss the poorest performers to try and reduce the time taken to consult. However, we need to remember that redundancy and performance are two separate things and need to be treated as such. Redundancy applies where there is a reduced requirement for employees to carry out work of a particular kind (CIPD, 2024a), for example following a restructure such as this. It can’t and shouldn’t be used as a way of managing poor performance.

If an employee is struggling in their role, it would need to be addressed through a performance management process. Trying to use redundancy in this way could create a risk of an unfair dismissal claim, as the reason for the dismissal wouldn’t be considered genuine. This was reinforced in Williams v Compair Maxam Ltd [1982] which showed how important it is for employers to follow a fair redundancy process and consult properly.

Where redundancy is appropriate, there is also a requirement to follow a fair process. This would normally involve consultation with the employees and trade union representatives (ACAS, 2024b), looking at any suitable alternative or redeployment opportunities where possible and, if more than one role is affected, using a fair method of selection.

When 20 or more employees are affected by redundancy, as in this proposed reorganisation, there are also additional legal requirements to be aware of under the Trade Union and Labour Relations (Consolidation) Act 1992 (Gov.UK, 1992). You will need to carry out collective consultation with recognised trade union representatives or elected employee representatives and as 50 posts are affected, consultation would need to begin at least 30 days before any dismissals take effect. You will also need to notify the Secretary of State using a HR1 form (Service, 2025). These requirements have been put in place to make sure the whole process is fair and that all employees affected are informed and consulted throughout.

None of this can be done quickly without risk, as skipping these steps can lead to further challenge.

In the context of the reorganisation, it would be worth taking a step back and considering whether there is a genuine redundancy need for the roles in question, or whether the concerns are actually because of performance. This will help determine how we manage the situation and reduce the risk of challenge later on.

AC 3.3

I understand there’s a possibility of merging the Trust’s two major pharmacy operations. Based on the information you have sent over, I think it is very likely that TUPE would apply if the merger did go ahead in future.

The main purpose of TUPE is to help protect employees when a service or organisation transfers from one employer to another (CIPD, 2024b). In this situation, although the pharmacy service would move under your Trust, the employees linked to that service would normally transfer across as well, with their employment rights protected.

One of the biggest protections under TUPE is continuity of service. This means employees keep their original start dates and length of service, which is important for things like redundancy rights and unfair dismissal protection. Their existing terms and conditions would usually transfer across too.

Employees also have the right to be informed and consulted about the transfer. In reality, this is a really important part of the process as situations like this can understandably make employees feel unsettled, especially where there may be worries around restructures or changes following the merger. Trade union representatives or elected employee representatives would normally need to be involved in this process as well (ACAS, 2024c).
TUPE also gives employees protection against being dismissed simply because the transfer is taking place. Employers cannot usually change terms and conditions just because of the transfer either. This was seen in Wilson v St Helens Borough Council [1999], where employees’ terms and conditions could not simply be changed just because of the transfer itself.

That said, changes can sometimes still happen if there really is a genuine business reason for them. With TUPE, this is known as an economic, technical or organisational (ETO) reason (Gov.uk, 2024a) and may be things like genuine restructures or operational changes following this potential merger.

I think that if this merger does go ahead, it will be really important to keep communication open with employees throughout. Remember that staff need to be properly consulted over a fair and reasonable time period, which will hopefully help reduce some of the uncertainty around the changes and worry people will be feeling.

AC 4.1

The regulatory requirements around calculating holiday pay can be really confusing so I'm happy to help try and explain.

Under the Working Time Regulations 1998 (Gov.uk, 1998), workers are entitled to 5.6 weeks’ paid annual leave each year. This applies to bank staff and casual workers as well, even where they are only working shifts on an ‘as-and-when-needed’ basis and their hours vary from week to week.

Holiday entitlement is also an important health and safety protection as although bank staff may choose to work regularly, ensuring they take annual leave to rest helps reduce risks linked to fatigue and burnout, which is obviously important within the NHS.

So with holiday pay, employees need to receive roughly what they would have earned if they had been working as normal. The complicated bit is understanding how this should be calculated! This was also looked at in Bear Scotland Ltd v Fulton [2015], where it was decided that holiday pay should reflect what an employee would normally earn, including regular overtime payments.

Employees on bank/casual contracts often work irregular hours and there are two ways you can work out what holiday pay they should receive.

The first option is to calculate holiday pay based on the average of their pay over the previous 52 paid weeks. Only weeks where the employee has actually been paid are included so, if there are gaps with no pay (such as no work offered or sickness), these weeks need to be skipped and earlier weeks added to make up the 52 weeks instead.

The other option is the accrual method, where holiday builds up as the individual actually works, so you would then pay the holiday element of 12.07% of what they were paid. This is usually easier to manage and calculate and payroll systems can often automate the calculation, but it does need to be applied correctly and be clearly set out from the beginning.

In reality, the key thing is not necessarily which method is used, but that there is one clear approach in place and then applied consistently. Issues can arise when methods are mixed or where it isn’t clear how holiday pay is being calculated from the start.

Also, from April 2026 the Employment Rights Act 2025 came into play and with this, there are new requirements to keep clear records on holiday pay. This includes things like leave taken, any carried forward and how the holiday pay has been calculated (Gov.uk, 2025). These records now need to be kept for six years, so having a consistent approach put in place will help manage this from the admin side too.

In your situation, I would take a little time to review how the holiday pay is currently being calculated for the nurse bank staff and make sure it aligns with one of the methods above. This will ensure employees then receive their correct entitlement and reduce risks of any issues in future.

If things haven’t always been calculated properly or consistently in the past, I would recommend focussing on getting things updated from now and then moving forward, plus communicate any changes clearly.

AC 4.2

Thank you for your email and congratulations as well – it’s completely understandable that you’d want to look at all the options now before deciding what works best for you both.

Maternity leave is a statutory right that applies to you as the mother (CIPD, 2024c). You can take up to 52 weeks’ leave, made up of 26 weeks of Ordinary Maternity Leave (OML) and 26 weeks of Additional Maternity Leave (AML). There is also a compulsory two-week period of leave immediately after the birth, which must be taken. Maternity pay is normally paid for up to 39 weeks, depending on eligibility.

Shared Parental Leave works a bit differently, as it allows eligible parents to share leave and pay between them. After the baby's birth, you may decide to end your maternity leave early and then move your remaining entitlement into shared parental leave. You can then share that time between you in whatever way works best, whether that’s both being off together for a period or taking it in turns. There can be up to 50 weeks of leave and 37 weeks of pay available to share between you, depending on how much maternity leave has already been taken (Gov.uk, 2014). 

One of the biggest differences is that maternity leave is just for the mother and starts automatically once the baby is born, whereas shared parental leave is designed to give both parents more flexibility in how the childcare is shared over the first year. 

Daniels (2022) explains that shared parental leave was introduced to give families more flexibility around childcare. It can work really well if both parents want to share the time off once the baby arrives but maternity leave is much more straightforward and set out from the beginning. 

The tricky bit with shared parental leave is that there are more eligibility checks and notice requirements involved for both parents and employers, so it can be more complicated to arrange.

A lot of people choose to take some of their maternity leave first and then look at the shared parental leave afterwards, but it really is down to what works best for you, your family and personal situation.

AC 4.3

Thank you for your email. I can absolutely see why you’re concerned about this request and around setting a precedent if it is agreed.

Employees do now have a statutory right to request flexible working from day one. However, this is a right to request and not an automatic right to have it approved. What you are required to do is consider the request reasonably and respond within the required timeframes (ACAS, 2024b).

In reality, this means you can’t refuse a request simply because other employees may then also ask to work from home. A concern about setting a precedent on its own would not normally be considered a sufficient reason for refusal. Each one needs to be looked at individually and based on what works for that role and the service.

If there are real, genuine concerns about the impact on the team or role delivery, there are some valid business reasons that can be used to refuse the request (CIPD, 2025). For example, if three days working from home would affect performance, team support or the ability to meet demand, these would be reasonable bases for saying no.

However, under the current flexible working legislation, employers are expected to consult with employees before refusing a request and properly consider whether there are any alternative arrangements that may work instead (Gov.uk, 2024b).

It’s definitely worth considering whether there’s a middle ground first. For example, could a reduced number of home working days work, or could it be trialled for a set amount of time first. This way you’re showing that you’ve properly considered the request rather than just refusing it outright.

From a risk point of view, it really comes down to being fair and consistent in how the request is handled. If a request is turned down without a clear reason, or hasn’t been properly considered, that’s where things can start to become a bit more open to challenge, especially if it ends up impacting certain groups more than others.

I would have a quick conversation with the employee first to talk it through a bit more before making a final decision. It often helps to understand what’s driving the request and it also gives you the chance to explain any thoughts from your perspective.

Let me know when you’ve had this conversation and I can help draft a response or support further as needed.
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