
Evaluation of the factors that led to the creation and development of the trust

This essay discusses the factors that led to the creation and development of the trust. A trust is a legal arrangement for managing assets (Law Society 2023). The key elements are that there is a settlor who provides the trust property; but there is separation between ownership and management – so trustees who hold the trust property subject to a range of duties and powers; and beneficiaries for whose benefit the trust exists and for whom the trustees hold and administer the trust property. In this way a trust is a method of establishing a duty either upon oneself or another person, to hold some form of property, whether tangible or intangible, real or personal, for the benefit of another person. The individual with the duty, i.e., the trustee(s), holds the property and acts in accordance with the best interests of those who are to benefit from it, i.e., the beneficiaries (Barr & Picton 2022). The idea of trust evolved as a product of equity; a term used to define the concept of fairness. Equity has always fundamentally been concerned with producing the most just outcome in any individual case, so, the notion of trust cannot be fully explained without also discussing equity, due to the extent to which they are interlinked (Edwards & Stockwell, 2015). 
To answer this essay question it will be essential to explain the historical context behind the development of equity as well as the factors that led to the creation and development of the trust.  First it is  necessary to outline the historical development of equity, given that the trust is viewed as a product of equity. The concept of equity developed through the Court of Chancery, i.e., the Court of the Chancellor (McDonald & Street, 2022). The Chancellor was the most senior Royal Court official tasked with issuing writs (a form of written command in the name of a court or other legal authority to act, or abstain from acting, in a particular way) which determined how and if a claimant could bring an action before the court. Thus, a claimant could only bring a case if it fell within an established writ (Penner, 2022). 
Ramjohn (2019) states that ‘writs covered a narrow umbrella of claims’, going on to explain that even if a claim fell within the scope of an existing writ, it did not necessarily mean that the claimant would gain ‘justice before a common law court’. Arguably, according to Ramjohn (2019), it was even more unfair that, under common law, if no writ existed to cover the nature of the intended claim,  no action could be brought by the litigant, regardless of how strong their case was, meaning that there was an inherent limitation on achieving justice under common law. 
At the end of the 13th century, the complex structure of the way that claims could be brought caused much confusion and often resulted in denying justice to deserving plaintiffs (Haskett, 1996). Because of the rigidity of the common law system and because of the inherently limited scope for justice associated with it, those without a potential route for a claim, i.e., those who could not bring their case under one of the established writs in the common law, would seek to bring their case before the King, with the hope that he would exercise his overarching discretion as a means of providing them with an appropriate remedy (Tucker, 2000). This was of clearly a cumbersome and inefficient way of dealing with claims for individual justice, taking lengthy periods of time and causing a big backlog of claims because of the number of people seeking redress, so the Chancellor started to deal with such matters. At the time the Chancellor was the pre-eminent member of the King’s council (usually a clergyman and the King’s confessor i.e., the keeper of the King’s conscience) and  he had the jurisdiction to deal with the individual claims brought before the King (Hackett,1996). Thus, over time the Chancery, the Crown’s secretarial department  developed into a quasi-judicial body and the “Court of Chancery” came into being, with the doctrine of the use or trust also emerging around 1400 as the judicial power of the Chancery became recognized (Watt, 2021). 
One area in which the Court of Chancery held a vital role was the enforcement of uses, which were the precursor of the trust, a function that the existing land law could not accommodate, thus, effectively creating the essential difference between legal and equitable interests. The Court of Chancery was fundamentally concerned with achieving a result relying primarily on the consideration of achieving justice based on conscience rather than one decided purely in accordance with the rules of common law ( Watt,2021)  Thus, the function of the Court of Chancery in the most simplified and understandable manner was to ‘meliorate any harsh or otherwise undesirable effect… from the strict application of any particular issue of law’ (Oleck,1951).  This approach was asserted by Lord Cowper in the case of Dudley v Dudley (1705), that “equity is not part of the law, but it has a moral virtue which… reforms the rigour hardness and edge of the law”. Thus, equity has always been associated with the need to achieve fairness, and the two terms can arguably to a great extent be regarded as synonymous with each other (Hudson, 2022). 
Thus, the origins of equity lie in the body of rules created by the Court of Chancery, initially presided over by the Lord Chancellor, and these rules for trusts and equity were intended to overcome the failings of the common law. Initially equity was interpreted flexibly and, therefore, often unpredictably, but as the Court of Chancery became busier and more lawyers became involved, dealings became more organised, and more logical and effective, in the sense that formal rules started to develop, which helped a system of precedent to be created (Watt, 2021). This allowed for greater certainty, and accordingly improved consistency, but also inevitably meant that cases were no longer decided based entirely on individual interpretations of what could be the fairest outcome, in other words, equity began to move away from a purely conscience-based approach, such that flexibility reduced becoming more restricted,  such that equity and the common law became  more aligned (Watt, 20210, McDonald & Street, 2022).  This is illustrated by Lord Nottingham’s pronouncement in the case of Cook v Fountain (1676) that the decisions reached by the Court of Chancery were not arbitrary. “Coke v Fountaine (1676)” is a "landmark" case in the sense that it has been commonly cited in textbooks for general claims about equity and trusts made by Lord Nottingham LC. This decision was in its own time unreported (although other decisions in this long-running litigation were) but only unearthed from Lord Nottingham's MS in the 19th century (Macnair, 2012). 
Eventually, over time, the separateness of equity and the common law led, inevitably, to problems, largely attributable to the fact that the Court of Chancery had no jurisdiction to grant damages, and the common law courts did not have the capacity to award equitable remedies. This was obviously inefficient, given that a claimant in pursuit of two remedies, such as damages and an injunction, would have to bring two separate claims, in two separate courts. In addition to the illogical nature of this, it also led to instances of conflict between the two separate bodies of rules, despite the fact that Lord Ellesmere confirmed in the Earl of Oxford’s Case (1615) that should there be a discrepancy between the two, equity should take precedence, i.e., equity precedes over the common law rules (McDonald & Street, 2022).   This uncertainty led, in the late seventeenth and eighteenth centuries, to a body of precedent being harnessed to decide cases, with the discretionary nature of equity being preserved, but this was not a perfect situation and cases of conflicts persisted (Penner, 2022). 
Eventually, common law and equity gradually started to merge together, as part of the intention of Parliament, with the realisation that is was illogical and inefficient for there to be two separate bodies of rules, applied by different courts and  Parliament facilitated the fusion of the two through the Common Law Procedure Act 1854, which empowered common law courts to grant certain equitable remedies, and by the Chancery Amendment Act 1858, which empowered the Court of Chancery to grant damages in some circumstances. The next and decisive step in pursuit of greater fusion was then taken with the enactment of the Judicature Acts of 1873 and 1875, which abolished the separate courts, replacing them with the unifying Supreme Court of Judicature. Although this entailed separate divisions, all of them had the authority to apply the rules and remedies of equity and the common law. Notably, however, equity was still said to take precedence in a case of conflict with the common law, as prescribed by section 25 of the Judicature Act of 1873, and affirmed in Walsh v Lonsdale (1882) (Penner, 2020).
As already discussed above equity emerged as a way to mitigate the shortcomings of the common law, with the “uses” (predecessor term for trust) trust being one of the core concepts of it, which was in effect an equitable obligation which slowly began to emerge and subsequently develop in the Chancery court. The general purpose of use was to provide a way for property to be transferred, i.e., by one person to another, for the use of another (Barr & Picton, 2022). The idea behind it was that the legal owner of land, i.e., the person who the common law viewed as the absolute legal owner, could temporarily or permanently give the land to someone they trusted, to use it for the benefit of their family or friends, whilst they were away. This was to ensure that the land could be put to good use, as intended by the legal owner, but without its legal owner literally overseeing it day to day. However, the person receiving the land in this way sometimes acted in bad faith, and due to the rigidity of the common law, it was viewed that the transferee had ownership, meaning that the original legal owner’s purpose in giving them the land was usurped, leaving the intended beneficiaries without any recognisable interest in the land (e.g. Earl of Oxford Case- Macdonald & Street, 2022). Over time, the Chancellor began to acknowledge the unfairness this caused, reaching the conclusion that two separate interests in the land should be considered, i.e., at law, and in equity (Edwards & Stockwell,2015). This further highlights how the development of equity has been fundamental in achieving fairness, emphasising the rigidity of the common law and its inherently limited capacity to offer adequate remedies. Thus, whilst the common law maintained a strict approach as to who was the legal owner of the land, equity’s importance developed as means of ensuring the trustee was acting in good faith, in using the land in the way proscribed by the legal owner. Over time, reforms took place so that ‘the use’ became the double use, which then became the trust, upholding the idea of the two separate interests in the same land, largely on the premise that the legal owner could use the land to favour somebody else, without overseeing it day-to-day, and without ceding of the legal interest to the trustee preventing the equitable interest from being upheld (Edwards & Stockwell, 2015). 
As trust law developed it was recognised that beneficiaries have a proprietary interest, giving them the power to enforce the trust and rights against trust property and that courts have the jurisdiction to supervise the administration of trusts (Penner, 2022). There are several types of trusts: express, statutory, resulting, and constructive trusts, all of which except express trusts, can arise through the operation of the court (Edwards & Stockwell, 2022). Although many trusts are fixed in the sense that the trust property is held by the trustee for the beneficiates in fixed shares. (i.e., the extent of the beneficiaries’ interests is explicitly set out), they may also be discretionary, where the trustee has the capacity to decide in what proportion the shares in the property ought to be distributed amongst the beneficiaries (Smith & Popovici, 2020). Although many trusts exist only to benefit an individual or a group of individuals, charitable trusts may be created to benefit the public (or a section of it) or be based on a purpose (in certain circumstance). Whatever the type of trust is created, however, three certainties must be complied with are cited in Knight v Knight (1840) and Hunter v Moss (1994) (except for the class of objects in the case of charitable trusts). The first two requirements are self-evident: there must be certainty of intention, basically the settlor must have made it clear that they intended (rather than hoped or expected) that the trust property would be used in a certain way;  secondly there must also be certainty of subject matter, so that the court can identify the exact property which is the subject of the trust.  The third test – “certainty of objects,” is more complicated and has undoubtedly resulted in many legal disputes. Basically, the aim is for the court to be able to identify the person or persons who are to be the beneficiaries of the trust. This is obviously critical given the point of a trust arrangement is to confer the benefit on defined individuals in a fair way (Hudson, 2022, Whayman, 2022).
These certainties underline the so-called maxims of equity, which uphold the fundamental approach to ensuring certainty and consistency, occasionally in the absence of, or in addition to, legal rules. They also somewhat govern the relationship between equity and law, given that the two can still give rise to conflicts, for instance, when one seeks to rely on the absence of statute to defeat a claimant’s warranted claim (McDonald & Street, 2022). 
In conclusion this essay has aimed to explain and discuss the historical context behind the development of the trust, and its relationship to the concept of equity, since the former is clearly regarded as a product of the latter. The fundamental purpose of equity is to achieve fairness, relying on the principle of conscience, upon which the trust is almost entirely built. Ultimately, it is the idea of conscience which binds the trustees in equity, thus reaffirming the inherently close interlinked nature between equity and trusts. The idea of having two separate interests in the same asset is crucially important, and without it, the concept of the trust could not exist. By examining how equity has developed, it allows for a clear interpretation and insight to how the trust was created and advanced, to what is understood today. Equity, with its focus on the idea of conscience, still has the greatest importance in ensuring that the operation of the trust continues to function as intended, although the Law commission  in 2016 recognised the need to review and improve consistency in the law concerning Trust, commenting that there had been no review since 1925, and included in its 13th programme of work at that time (Law Commission, 2016), Regrettably they did not get around to even starting the pre programme consultation and have rolled this aspiration over to their 14th programme ( Law Commission 2021).
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