The employment contract

There is a distinction between a contract for service and a contract services.  

Contract for service = employer/employee relationship
Contract for services = consultant/self employed, therefore no employer/employee relationship.

Terms can be expressly incorporated into the contract or implied either by conduct or practice.

What makes it a contract for service and not a contract for services?

The essential requirements are: 

· “mutuality of obligation” between the parties. This is an obligation on the employer to provide work and the obligation on the individual to accept that work.
· The employee must personally perform the work 
· The employer has control over the employee’s work.

Sometimes it is not clear from the arrangement whether it is a contract for service or contract for services.  Key indicators are:

· Who provides and maintains the tools or equipment used.
· Whether the person hires their own help – i.e. if they can provide a substitute for their services then this indicates that they are self employed or a consultant and not an employee.
· Whether the individual has the opportunity to profit from their own good performance.
· Whether the person is paid a fixed wage or salary.
· Whether the person is paid when absent due to holiday or sickness

Who pays the tax and the label given to the relationship does not always provide a definitive answer – the arrangement must be looked at as a whole.

Autoclenz Ltd v Belcher and Ors [2011] IRLR 820 – An individual who is self employed for tax purposes may still be deemed an employee – the tribunal can ignore the express terms of the contract where they do not reflect the actual employment relationship.    


 Written statement of particulars

Section 1 Employment Rights Act 1996 states that employers must provide employees whose employment will last more than 1 month with a written statement of their terms of employment.

This statement must be provided within the first 2 months of employment.

The information can be included in the contract or a separate written statement and can be provided before or after the employment starts.

If the information in the statement changes during employment, the employee must receive an updated statement within 1 month of the change.

If no statement is provided or it is inaccurate, the employee can make a complaint to a Tribunal who will provide or amend the statement.  In some circumstances the employee can also get compensation.

Information can be given in instalments, although they are more likely to be given in one go and usually within the contract.  Certain information must be provided in the principal statement.  Other information can be provided in separate documents as long as it is provided within 2 months of the start date.

If the employer does not have information on a particular item, i.e. no pension then the statement must confirm this.

Information for the principal statement: 

·   names of both the employer and employee
·   start date and the start date of any period of continuous employment
·   salary (or how it is calculated) and when it will be paid
·   hours of work and location 
·   Holiday entitlement and holiday pay
·   Employee’s job title or brief description of role
·   notice  periods (although full details can just be ‘readily accessible’ – see later)
·   Whether a contracting out certificate re pensions is in place
·   Certain information on the employer’s disciplinary and grievance procedures     including the person they can appeal to if they are not happy with a disciplinary decision and the person they can address a grievance to. 

Continuous employment – for example would include the date employees who transferred from Company A to Company B, started with Company A.

Information for the supplemental statement:
·    Terms relating to work outside the UK for 1 month or more 
·    Terms as to length of temporary or fixed term contracts 
·    pensions (detail) 
·    the details of any collective agreements 

Terms relating to sickness absence procedures and sick pay, notice periods for termination by either side, and further information on the employer’s disciplinary and grievance procedure must be in a document which is readily accessible, i.e. the statement can refer to where the employee would find details.

Different types of employment contract

Permanent contracts:

· indefinite in length and capable of being terminated by either party on notice (or without notice by the employer in cases of gross misconduct)
· can be full or part time
· can incorporate flexible working arrangements such as flexi time, annualised hours, fractional contracts etc
· there must be a contract/statement of particulars

Most of the statutory obligations under the employment contract are in the Employment Rights Act 1996.

Part time employees must not be treated any less favourably than full time equivalent employees on the grounds of their part time status, unless such treatment can be objectively justified by the employer – Part Time Workers (Prevention of less Favourable Treatment) Regulations 2000.  Less favourable treatment can be justified if it is shown as a proportionate means of achieving a legitimate aim.
This means that if a full time worker is entitled to certain benefits, their part time equivalent must be entitled to a pro-rata amount of the same benefits.  For example if full-time employees working a five-day week are contractually entitled to 25 days' paid holiday a year, an employee who works three days a week will be entitled to 15 days' paid holiday a year.

[Recent example of objective justification] 

Part time contracts are essentially the same as full time contracts except for different hours of work, and pro-rated benefits and salary to take into account reduced hours.

Fixed term contracts are the same as permanent contracts in that:
· they can be full or part time
· they can incorporate flexible working
· there must be a contract/statement of particulars.

The differences lie in the length of the contract and notice periods.

Fixed term contracts can terminate:

· on expiry at a certain date
· on completion of a particular task
· on the occurrence or non occurrence of a particular task

Examples include maternity cover or where funding is in place for a particular period or for a particular task.

At the end of the fixed term, the contract can be renewed for a further period or simply comes to an end.  Depending on the terms of the contract, the contract may only be capable of ending when specified.  Some fixed term contracts contain a break clause – i.e. they allow the contract to be brought to an end by either party before expiry of the fixed term on serving notice.  These are more favourable as they offer parties greater flexibility.  Also if the contract does not have a break clause, and the employer brings the contract to an end early then they will be in breach of the contract and liable to pay the employee the wages and benefits they would have received until the end of the contract.

Pitfalls of fixed term contracts:

· Successive use for more than 4 consecutive years means that the contract automatically reverts to a permanent contract.  
· Parties can specify after the 4 year period that they want the contract to continue on a fixed term basis but they will need to objectively justify continued use of a fixed term contract.
· Terminating the contract at the end of the fixed term is technically a dismissal under the Employment Rights Act 1996.  This means the dismissal must be for 1 of 5 potentially fair reasons and a fair process must be followed – see section 98 Employment Rights Act 1996.

Fixed term employees must not be treated any less favourably than full time equivalent employees on the grounds of their fixed term status unless such treatment can be objectively justified by their employer (Fixed Term Employees (Prevention of Less Favourable Treatment) Regulations 2002).  Less favourable treatment can be justified if it is shown as a proportionate means of achieving a legitimate aim.

Other types of contractual arrangement

There are some relationships where there is no relationship of employee/employer and the individual is termed as a worker and is not afforded the same protection as employees.

Examples of such arrangements include:

·     Consultants/self employed
·     Agency workers
·     Secondees 
·     Apprentices 
·     Office holders such as directors
·     Volunteers 

 
Specific example

Casual contracts or “zero hours” or “bank” contracts are where an individual is engaged on an ad hoc basis as and when they are required by the company.

The company is not under an obligation to provide the individual with work and the individual is not under an obligation to accept work that is offered.

This is not a contract for employment but a contract for work and as such the individual is a worker not an employee.  

It is good practice to specify in the agreement that there is no employee/employer relationship.  However, the agreement must reflect what actually takes place between the parties because if the relationship is more akin to an employment relationship the Tribunal may ignore what is on paper and infer that the individual is an employee.

Protection for employees

Employees are afforded certain statutory rights including :

· statutory sick pay (Statutory sick pay regulations 1982)
· statutory maternity, paternity and adoption leave and pay (Employment Rights Act 1996 and Social Security and Benefits Act 1992)
· the right to make a flexible working request (Employment Rights Act 1996)
· the right not to be unfairly dismissed (Employment Rights Act 1996)
· minimum  notice periods (Employment Rights Act 1996)
· statutory redundancy payments (Employment Rights Act 1996)
· the right to a written statement of reasons for any dismissal (Employment Rights Act 1996).

Certain statutory rights are available to both employees and workers:

· paid leave and rest breaks (Working Time Regulations 1998)
· maximum working week (Working Time Regulations 1998)
· minimum wage (National Minimum Wage Act 1998)
· the right not to be discriminated against, treated less favourably, victimised or harassed on the grounds of a protected characteristic (Equality Act 2010)
· the right not to be treated unfairly on the grounds of fixed or part time status (see before) 

Damage to the employment relationship

If fundamental terms of the employment contract are breached by either the employer or employee this could lead to a breakdown in the working relationship.  If this breakdown is so fundamental that it goes to the root of the contract the employee may be entitled to resign and claim constructive unfair dismissal, or the employer may be entitled to dismiss the employee (providing the dismissal is for 1 of 5 potentially fair reasons  - usually conduct - and a fair process is followed).

Such breakdowns are usually either because one of the parties has breached an express term of the contract or where there has been a breach of an implied term such as the mutual duty of trust and confidence.

Next steps where there has been a breach of contract:

· use internal grievance or disciplinary procedures to investigate the complaint and take action to address the issue and prevent future breaches
· mediation
· ACAS
· Ultimately if the employee is not happy they can bring a claim to the Employment Tribunal

Under its review of modern workplaces, the Government have proposed compulsory use of ACAS before any claim is brought to a tribunal to try and encourage parties to resolve disputes informally.

Another proposal is the development of ‘protected conversations’ where employers and employees can have a confidential chat.  Anything said during these meetings cannot then be used in subsequent tribunal proceedings.  There are concerns though that these could lead to employees being bullied by their employers in private.

Agency Workers Regulations 2010

Apply to workers placed by agencies with hirers for temporary work.  

Once agency workers have been placed with the hirer they are entitled to certain rights:

· equal treatment when compared with employees after they have completed 12 weeks with the hirer
· equal access to facilities available to employees such as child care from day 1
· the right to be offered the right to apply for permanent vacancies from day 1

The right to same basic terms and conditions relates to:

· Duration of time at work including overtime
· Night work
· Rest breaks
· Holidays including public holidays
· Pay which includes holiday pay, overtime/unsocial hours pay and bonus linked to individual performance

Not included in pay is company sick pay, maternity pay or paternity pay, contractual redundancy pay, expenses and long term bonuses/rewards and retention payments.

Workers must complete 12 weeks’ work in the same role for the same hirer to be entitled to these same terms and conditions as above.  Certain breaks in their work (such as maternity leave or breaks of less than 6 weeks) will not interrupt the 12 week calculation.

Hirers who want to avoid having to provide these terms and conditions to workers may try and break their continuity by terminating the arrangement before the 12 weeks is up.

Hirers caught trying to avoid the qualifying period may be fined up to £5,000 for anti avoidance.  Initial claims will be brought against the Agency, but hirers are responsible for direct breaches of the regulations.

Removal of the statutory retirement regime

Prior to October 2011, employees who reached the state retirement age of 65 could retire and there was a formal statutory process to follow.

Since the statutory retirement regime was abolished in April 2011 (with effect from October 2011) employers can no longer rely on the statutory retirement age and procedure as a means of retiring employees aged 65.

This means that retirement is no longer a potentially fair reason to dismiss and employers can no longer refuse to employ people based on their proximity to the ‘retirement’ age.

How to deal with retirement now:

Employers can retain company or normal retirement ages providing that they can objectively justify the reasons for retiring their employees at a certain age.

[Recent example]

If employers cannot justify retiring employees at a certain age, each employee’s situation will need to be dealt with individually.  Employers can still use capability procedures to performance manage employees out of the business.  Employers will need to be careful that the reason for the performance management is not solely based on age, as this could potentially amount to discrimination on the grounds of age (Equality Act 2010).

The ACAS guide on  ‘working without the default retirement age’ provides examples of good and bad practice when conducting work place discussions on employees’ future plans.

It may be possible when recruiting not to employ someone who is nearing company or normal retirement age, but again this must be justified.

The statutory retirement scheme is now all but abolished.  Some key dates remain:

· 5 April 2012 – this is the last date a notice of retirement that has not been extended by agreement can take effect.
· 5 October 2012 – this is the last date a notice of retirement that has been extended by 6 months with the employer’s agreement can take effect.



