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Task 1 – Section parts 1 and 2 
Memorandum 
To: David Smith [Managing Director – Capital Garden Centre Limited]
From: Natalie Mills [HR Consultant]
Date: 15th February 2024
EMPLOYMENT TRIBUNAL CASE NO 3575/2024 – SARAH WALTERS (Claimant) AND CAPITAL GARDEN CENTRE LIMITED (Respondent)
Introduction:
Sarah Walters, a former employee of Capital Garden Centre Limited (Capital), has filed an ET1 Employment Claim against Capital, dated the 10th of February 2024. This memo will outline Sarah Walters eligibility, defences of Capital and next steps.
ET1 Claim:
An ET1 is a form used to make “a claim to an employment tribunal if you think you've been treated unfairly by your employer, potential employer or trade union” (GOV UK, 2017), in the case of Capital, Sarah Walters filed an ET1 form, which Capital received on the 10th of February, 2024. Sarah Walters alleges constructive dismissal, unfair treatment and discriminating arising from disability, prior to the making the claimant completed an early conciliation form and did not want to engage in the process, the claimant was subsequently issued with an early conciliation certificate.
Having received the form, Capital will need to respond to the ET1 using the ET3 form within 28 days – this means Capital will need to submit the ET3 on Friday the 8th of March 2024. The ET3 is summary of response to the claimant. Typically, both the ET1 and ET3 forms will be sent to Advisory, Conciliation and Arbitrary Service (ACAS) to try to resolve the case without going to tribunal or the tribunal may hold “a hearing to decide on how to manage the case or to work out exactly what the issues are..this is called a ‘preliminary hearing’…might take place over the telephone, by video call or in person” (Citizens Advice, 2021a), however as the claimant has stated they do not want to engage in early conciliation, a case management order will be sent which will detail which documents will need to be compiled and required (Employment Tribunals of England and Wales, 2013). 
Details of the Claims and Eligibility:
Sarah Walters (SW) was employed by Capital for 2years, 3 months and 14 days, commencing employment on the 9th of September, 2021, before resigning from her employment on Monday the 23rd of December, 2023. 
As Sarah Walters had been in the role for over 2 years she “has the right to bring a claim for ordinary unfair dismissal, protecting them from an employer terminating their contract without valid reason or without following a fair procedure first” (Springhouse Law, no date). SW states in the ET1 section 17 how “(SW) could not face going back to work…felt forced out of my job…failing to take into account the difficulties I (SW) face due to depression and migraines” (Sarah Walters and Capital, 2024). SW is also eligible to bring forward a claim of disability discrimination under the Equality Act 2010, regardless of the length of service (Morse, 2019).  
Constructive dismissal can be raised when “an employee resigns because they think their employer has seriously breached their employment contract” (ACAS, 2022) and as SW sits within the time limits to make a claim (2 years as an employee for the employer and 3 months minus 1 day from the date of resignation (ACAS, 2022)). 
For constructive dismissal to be upheld, the claimant needs to “point to a particular important term in the contract of employment which the employer has by conduct broken showing that he or she no longer intends to be bound by the contract or the employer is guilty of conduct which is a serious breach of the contract as a whole” (Croner-I, no date), which in the case presented to Capital would be that Capital is guilty of conduct which is a serious breach of contract by failing to provide reasonable adjustments. 
SW states in the ET1 section 1 that they struggled to obtain employment from 2011 to 2015 due to a lack of skills and depression and within section 3 states they have suffered with migraines “on and off for the last few years” with the claimant visiting the GP in March 2023 where the doctor believed the migraines were linked to depression and prescribed tablets for the migraines and an increased the medication for SWs depression. 
There are several peer reviewed articles that link migraines with depression such as Ayele 2018 and Rennan 2008 that found that persons suffering from depression “had a three-fold increase in the likelihood of suffering with migraines” (Ayele, 2018).  
GOV UK states that a mental health condition becomes a disability and is covered by the Equality Act 2010 when the condition is classed as “long term if it is or likely to last 12 months or more” (GOV UK, no date a) and migraines can be covered within the Equality Act 2010, under section 6 which states “a person has a disability if— (a)P has a physical or mental impairment, and (b)the impairment has a substantial and long-term adverse effect on P's ability to carry out normal day-to-day activities” (The Equality Act 2010). 
I believe that SWs depression and migraine would reach the threshold to be considered a disability under the Equality Act 2010 and as such, had the right to request reasonable adjustments (Government Equalities Office, no date). It has been found that implementing reasonable adjustments brings positive benefits not only to the individual but also the employer (McDowell, 2015) and reasonable adjustments should be considered as employers are “required to understand the barriers a disabled person is experiencing and put adjustments in place to accommodate and resolve difficulties” (Miller, 2023)
SW states in section 4 of the ET1 that they asked Angela Davies (AD) if they could work more flexibly on the days when migraines occurred and in section 7 of the ET1 to flexibly take breaks when feeling unwell. SW states that AD would not accept this request. In Angela Davies’ statement (Document 5), AD states in section 4 that this request was made and denied due to staff having to take on additional work. 
As Capital failed to consider reasonable adjustments and with the claimant disclosing their disability and requesting reasonable adjustments several times, both informally and formally. SW raised a reasonable adjustment request in the summer of 2023 (Document 3, Section 4 and Document 5, Section 4) and formally brought documentation detailing her disability to the disciplinary meeting on the 19th of December 2023 (Document 4 – Section 10) it would be of my professional judgement, I believe that Capital was unreasonable not to consider reasonable adjustments and as such, SW would have a case for disability discrimination. 
In Ms CC McKenzie and University Hospitals of Leicester NHS Trust (2020), the claimant made a case for unfair dismissal and complaints of discrimination arising from disability and failure to make reasonable adjustments. The case was ruled in favour of the claimant as the respondent failed to make reasonable adjustments regarding sickness absence targets. The onus is on the employer to make the reasonable adjustment as stated in paragraph 6.24 of the Employment Statutory Code of Practice (Equality and Human Rights Commission, 2011) and in the case of Miss M Doran and Pearl Holdings NW Limited (2022) it was awarded in favour of the claimant after the respondent failed to make a reasonable adjustment and send them home after suffering from a migraine. Both these recent cases highlight that employers need to seek out and explore reasonable adjustments for employees and both cases have the claimant suffering from migraines which was recognised under the Equality Act 2010 after consultation with medical professionals and evidenced to their employer. 
Defence of Capital to the claims of Disability Discrimination, Unfair Treatment and Constructive Dismissal:
Within the Equality Act 2010, disability discrimination can be direct or indirect with “Direct discrimination is when a disabled person is treated unfairly because of their impairment or condition and Indirect discrimination is when an organisation makes a decision without considering disabled people that puts you at a disadvantage” (Scope, 2023) and employees have a right to request reasonable adjustments. Section 20 of the Equality Act 2010 states the duty ot the employer for reasonable adjustments within three requirements and within this case Section 20 (3) is most applicable “The first requirement is a requirement, where a provision, criterion or practice of A's puts a disabled person at a substantial disadvantage in relation to a relevant matter in comparison with persons who are not disabled, to take such steps as it is reasonable to have to take to avoid the disadvantage” (Equality Act 2010). 
Under the belief that the tribunal would find SW to meet the requirements of being disabled and subsequently protected under the Equality Act 2010, Capital will need to evidence why the reasonable adjustment of “working flexibly on days migraines occurred” and “flexibility to take breaks when migraines attacks occurred” where unable to be implemented. In response to SWs requests, AD stated that “other members of staff would need to take on the work” and “it was not feasible to take breaks during lunchtime service” as reasons to not support the flexible working requests. 
As SW worked for Capital between the hours of 0830am and 330pm (7hrs) they are legally required to take a 20 minute rest break under the Working Time Regulations (1998) regulation 30. In Capitals defence, SW has never been denied her break entitlement, it was instead stated that due to peak hours within the organisation the individual was required to take their break entitlement outside of peak hours (12pm – 2pm). Capital will need to compile documentation detailing the work schedules of café staff to evidence that no staff are able to take breaks within that time period. 
In regards to the flexible working request for SW to work flexibly on the days where they were suffering from migraines, Capital will need to evidence why existing schedules could not be reconfigured to support this request. Having read through statements from SW, AD and George Smith (GS) – General Manager of Capital there is no clear rationale to not support this request or at least trial it to see if the request positively impacted SW. In the case of Mrs Alice Thompson and Scancrown Ltd (2019), the claimant stated that due to the refusal of the flexible working request they were disadvantaged, the court ruled in favour of the claimant despite the respondent detailing five business reasons why the request could not be implemented. This shows that Capitals refusal on the basis without trial would not look favourable in the employment court. Although in Whiteman vs CPS Interiors and others, a claim was brough forward for breach of flexible working legislation and it was found that there is no right to flexible working but the request must be dealt with in a reasonable manner (Shoosmith, 2024). Capital would need to evidence that it dealt with the flexible working request in a reasonable manner and as such Capital were unable to find a reasonable adjustment to this request. 
In relation to the claim of unfair treatment by SW within ET1, Capital can defend its disciplinary action against SW. Within the ACAS Code of Practice on Disciplinary and Grievance Procedures (ACAS, 2015), employers must “inform the employee in writing, detailing the time and place of the meeting, the meeting should be held without reasonable delay and have the statutory right to be accompanied to the meeting” (ACAS, 2015). This is evidenced in document 1 (email to SW from GS) clearly outlining the procedure and the employees rights. Within the ACAS Code of Practice on Disciplinary and Grievance Procedures, section 21 sets out the requirements for employers when issuing a written warning including that it “should set out the nature of the misconduct or poor performance and change in behaviour required, the employee should be told how long the warning will remain current and failure to improve within the set time period” (ACAS, 2015) and has detailed in Document 2 (email to SW from GS) evidences how Capital works within the ACAS Code of Practice on Disciplinary and Grievance procedures. 
Possible Remedies:
Following on from the evidence presented by SW in their ET1 form and the evidence presented by Capital, there are several possible remedies:
Compensation for Unfair Dismissal: If the tribunal rules in favour of SWs claim of unfair dismissal, SW will be awarded compensation made up of a basic award sum and compensation as a result of loss of earnings. The basic award sum is calculated on the length of service, the age when dismissed and the weekly pay amount before deductions. There is a cap on the weekly pay amount of £643 (as SW was dismissed within the April 2023-April 2024 period) (Citizens Advice, 2021b). As it stands the current calculation would be as follows: Weekly wage of £312.50 (£16250 / 52), 44 years of age (entitled to 1.5 weeks pay for every year worked aged 41yrs and older) and employed for 2 years would equate to an award of £937.50 (GOV UK, no date b).
Compensation for Disability Discrimination: The award for disability discrimination is uncapped and as such, the claimant can claim unlimited compensation for the losses they have suffered as a result of the discrimination (Brereton, no date). The award will take into account compensation for injury to feelings and any other financial loss encountered as a result of the discrimination. When calculating the compensation for injury to feelings, the tribunal use the Vento scale. The Vento scale was created following a 2002 ruling in Vento and the Chief Constable of West Yorkshire Police (2002) and this award aims to remedy the hurt suffered by the employee and is banded as “a lower band of £1,200 to £11,700 (less serious cases), a middle band of £11,700 to £35,200 (cases that do not merit an award in the upper band), and an upper band of £35,200 to £58,700 (the most serious cases), with the most exceptional cases capable of exceeding £58,700” (Crossland, 2024). 
The Court of Appeal explained the differences between the three bands as “The lower band applies to ‘less serious cases’ where the act of discrimination is a one-off or isolated occurrence. The middle band applies to serious cases that do not fall within the higher band. The higher band applies to the most serious cases, for example, where there has been a lengthy campaign of discrimination and/or harassment. In most services cases, the discrimination is likely to be a one-off incident, and the award is likely to be in the lower band. This band is broad, giving the court flexibility to fix the compensation at what is fair and just in each case.” (Equality and Human Rights Commission, 2018). I believe that given the evidence presented, the claimant would be within the lower band of the Vento scale and could be awarded the maximum amount of £11,700.
Compensation for Failure to Make Reasonable Adjustments: A failure for the employer to make reasonable adjustments for a person classed under the disability act constitutes in discrimination under the Equality Act 2010. When the tribunal finds that the employer failed to make reasonable adjustments the compensation is uncapped as it falls within the discrimination compensation (Morris, 2023). In Mallon v Aecom Ltd 2021, the employment tribunal found that Aecom failed to make reasonable adjustments to support Mallon within the workplace and as such ruled in favour of the claimant. This case law highlights that SW could seek damages for reasonable adjustments and within my experience as a HR consultant SWs claim would hold merit in the tribunal court. 
Reinstatement or Reengagement: If SW is successful in the unfair dismissal claim, the tribunal has the power to order Capital to reengage or reinstate SW. Reinstatement is “an order requiring the employer to treat the employee in all respects as if they had never been dismissed…re-employed on the same terms with no loss of pay, pension rights or continuity of employment and enjoying other pay rises or additional benefits that would have been awarded to them had they not been dismissed” (Maples, 2022) it is my belief that due to the health conditions of SW, the tribunal would not look to reinstate back into the role, however they may seek reengagement. Reengagement is when “the complainant be engaged by the employer, or by a successor of the employer or by an associated employer, in employment comparable to that from which he was dismissed or other suitable employment”(Employment Rights Act, 1996) and in the Kelly v PGA European Tour 2020 the tribunal ruled in favour of the claimant which meant that the respondent needed to reengage with the claimant. This case highlights that the ruling was made due to the respondents lack of reasonableness to the claimant. In my professional opinion, due to the lack of reasonableness in regards to adjustments to SW the Employment Tribunal may seek a reengagement. 
Recommendation:
Given the potential risks and costs associated with defending the case at an Employment Tribunal, I would recommend considering settlement negotiations with Sarah Walters. Settlement offers an opportunity to resolve the matter amicably, avoid the uncertainty of tribunal proceedings, and minimize reputational damage to Capital. Additionally, settlement negotiations may result in a more favourable outcome for both parties compared to the potential costs and time involved in litigation. However, any settlement offer should be carefully considered in consultation with legal advisors to ensure it adequately addresses Sarah's claims and protects the interests of Capital.
Conclusion:
In response to SWs ET1 Employment Claim against Capital, it is imperative that Capital prepares a robust defence to address the allegations raised by Sarah. Sarah alleges constructive dismissal, unfair treatment, and discrimination arising from disability, claiming that Capital failed to make reasonable adjustments for her health condition. SWs eligibility to bring forward claims of constructive dismissal and disability discrimination is supported by her length of service and the nature of her health condition, as detailed in her ET1 submission. The evidence provided suggests that SWs depression and migraines meet the criteria to be considered a disability under the Equality Act 2010, thus entitling her to request reasonable adjustments from her employer.
Capital's defence to the claims of disability discrimination, unfair treatment, and constructive dismissal must address the failure to implement reasonable adjustments for Sarah's health condition. Despite Sarah's repeated requests for flexible working arrangements and accommodations for her migraines, Capital failed to adequately consider or implement these adjustments, as evidenced by the statements provided. Considering recent case law, such as Ms CC McKenzie and University Hospitals of Leicester NHS Trust, employers have a duty to make reasonable adjustments for employees with disabilities. Failure to do so can result in findings of discrimination and unfair treatment, as demonstrated by the outcomes of similar cases.
Capital's response to the ET1 in the ET3 must include a comprehensive defence outlining the steps taken to address Sarah's health condition, the reasons for denying her requests for reasonable adjustments, and adherence to disciplinary procedures in managing performance issues.
Task 1 - Section B 
To: Capital Board of Directors
From: Natalie Mills 
Subject: Expansion Capital Garden Centre Café
Introduction: As we navigate the economic challenges facing Capital, it has become necessary to restructure certain aspects of our operations to adapt to the changing landscape. This memo outlines the employment law considerations and procedures to be followed in light of the proposed changes.
Redundancy Procedures: 
As redundancy is a form of dismissal, and ACAS guidelines state that redundancies should only happen when part of the organisation “is closing, or has already closed, changing the types or number of roles needed to do certain work or changing location” (ACAS, 2024) as Capital does not fall into the closing category or changing location, consideration will need to be considered when highlighting that the number of roles needed to do certain work has lead to the decision to implement redundancy procedures. 
Before beginning the redundancy process, Capital will need to consider whether the individuals can be redeployed into new roles within the expanded café section. Capital may also want to offer voluntary redundancies to avoid entering into the redundancy process.
The Process:
Capital will need to create a redundancy plan which highlights the options considered before entering into the redundancies, the number of redundancies being considered, consult effected employees, timeframes and ensuring there is an appeals process in place (ACAS, 2024). If Capital does not consult employees around the redundancy, the redundancy will be held as unfair dismissal in an employment tribunal (GOV UK, no date c). Capital also needs to tell those being made redundant as soon as possible (GOV UK, no date c).
Notice and Redundancy Payments
As Capital is looking to make 4 staff members redundant, each with varying lengths of service and ages, this affects the notice and redundancy payments. Please note, that employees with 2 years of more service are eligible for redundancy payment and age affects the amount. GOV UK, states that “Employees get:1.5 weeks’ pay for each full year of employment after their 41st birthday, a week’s pay for each full year of employment after their 22nd birthday, half a week’s pay for each full year of employment up to their 22nd birthday” (GOV UK, no date c)
Please see below table that details for each employee:
	Employee
	Notice
	Redundancy Payment
	Calculation

	Bob – Manager
£27280 pa
6 years service
58yo
	A weeks notice for every year employed

6 weeks
	£5787
	Entitlement – 9 weeks
1.5 weeks for every year after 41

	Daniel Barnes
£9500 pa
18mths service
18yo
	1 week
	In order to be eligible for redundancy payments the employee need to have been employed by the organisation for 2 years (GOV UK, no date c)
	

	Jane Maddison
£13260pa
3 years service
27yo
	A weeks notice for every year employed

3 weeks
	£1929
	Entitlement – 3 weeks
1 week for year 22 - 41

	Steve Tyler
£19760 pa
10 years service
43yo
	A weeks notice for every year employed

10 weeks
	£7073
	Entitlement – 11 weeks
1 week for years 22 – 41
1.5 weeks for every year after 41


Total redundancy costs: £14789
Next Steps for Capital:
Consider if the employees can be redeployed into the new café and discuss with employees if they would consider redeployment or voluntary redundancies. If this does not come to fruition, Capital will need to hold consultations with those effected and give notice. The table above details the compensation required to the affected individuals. 
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