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What did James Madison mean when he warned against the “mischief of faction,” and how did the design of the US Constitution attempt to mitigate such ‘mischief’?
James Madison is quoted to have warned of the mischief of faction in the federalist papers. It was based on his thoughts of what the new constitution of the United States should be like. What did he mean by mischief of faction, and how did it shape the design the of the US Constitution. How did it curtail the so called “mischief”? First, we must understand what Madison means by faction and how it threatened his views of the new constitution. Then we must explore how the new constitution mitigated these mischiefs he speaks of. This will be done by using primary sources such as the federalist papers, and the papers used by the anti-federalists to justify their causes. Also, the United States Constitution, with the amendments that specifically curtail the mischief that Madison warns us off.   
[bookmark: _Hlk498946973]In the Federalist Papers Number 10 Madison defines in two stages as what he defines the concept of faction, “By a faction, I understand a number of citizens, whether amounting to a majority or a minority of the whole, who are united and actuated by some common impulse of passion, or of interest”[footnoteRef:1]. First, he defines a faction as a group of people who can be a majority or a minority. Second, he defines both types of groups as likeminded and interlinked with common interests. Madison further expands that with these interests these groups are averse to the rights of man[footnoteRef:2]. The rights of man being referred to enfranchised in the constitution. In other words, they are prepared to put their own interests above that of the common man, and vote according to their own ideologies. Madison highlights that if a majority comes into power and votes in such a manner, they can Impose their tyranny upon the minority[footnoteRef:3]. Kalyvas and Katznelson in their assessment of Madison places the origin of the mischief of faction in Madison’s republican beliefs[footnoteRef:4]. They highlight that Madison feared for the basic rights of man from the domination of citizens who had little or no property[footnoteRef:5]. It is argued that this was the basis for him to wish for the breaking of such factions.   [1:  J. Madison. ‘Federalist Number 10’, in The Federalist Papers: A collection of Essays written in favour of the New Constitution as agreed upon by the Federal Convention September 17, 1787, ed. by Alexander Hamilton, James Madison, and John Jay (Dublin: Coventry House Publishing, 2015), p. 42.   ]  [2:  Ibid., p. 42. ]  [3:  Ibid., p. 43. ]  [4:  A Kalyvas.  and I Katznelson., ‘The Republic of the Moderns: Paine's and Madison's Novel Liberalism’, Polity, Vol. 38, No. 4 (2006), pp. 447-47, p. 557. ]  [5:  Ibid., p. 450. ] 

What Kalyvas and Katznelson say is true, Madison feared that politics would be dominated by those who had very little understanding of property. We must understand this motivation, to ask why Madison had such a problem with what he called mischief of faction. Returning to Federalist Number 10, Madison argues that having a large majority would place people’s local concerns first and that if a common interest majority ascended, it would be nothing but oppression[footnoteRef:6]. Madison preferred that instead of ordinary people having a say in government a select few should[footnoteRef:7]. He considered an elected few to be wiser and more capable of bringing concerns that would define and enlarge the public view rather being convoluted with petty concerns[footnoteRef:8]. In effect, only those who could consider the wider picture of public concern should be allowed to sit in Government. Alexander Hamilton described the ideas of Madison as a natural order, believing that it was inevitable for the rich and the wealthy to represent the people below them[footnoteRef:9]. He uses the example of a merchant as being the natural representative of his employees[footnoteRef:10]. To him and Madison the government would be filled with a select few “landholders, merchants, and men of the learned professions[footnoteRef:11].   [6:  Madison, Federalist Number 10 p.43.]  [7:  Ibid., p. 43. ]  [8:  Ibid., p. 43. ]  [9:  R. Hofstadter, The American Political Tradition; and the men who made it (London: Lowe and Brydone, 1948), p. 14.  ]  [10:  Ibid., p. 14. ]  [11:  Ibid., p. 14. ] 

It is the chaos of this conflict of interest that Madison presents in Federalist Number 10. What is presented is not a just an argument of interests of those who can sit in government but also the conflict of local interest compared to the national interest[footnoteRef:12]. As iterated before Madison wished to fill the new government with men who could rightly represent the interests of those below. The framework of this concept was to do with the relationship between the states and the central government. Madison wanted the states to retain their powers, but at the same time avoid factions from the states dominating national politics[footnoteRef:13]. It was to ensure that no large state could enforce its will on those states who were too weak to stand up to those who were stronger[footnoteRef:14]. A second point to this was to create government that could prevent law and disorder within the union without factional fighting[footnoteRef:15]. The federalists often sighted Shay’s rebellion in this regard to demonstrate the disorder that was possible; Madison compared it to Civil War[footnoteRef:16].  It was hoped that a body of enlightened men could see above the law and disorder and come together to find a solution.  [12:  Madison, Federalist Number 10, p. 43. ]  [13:  M. Derthick, ‘Congress, The States and the supreme court’, in Keeping the Compound Republic: Essays on American Federalism, ed. By Martha Derthick (Washington DC: Brookings Institution Press, 2001), p. 58. ]  [14:  Ibid., p. 59. ]  [15:  Ibid., p.59. ]  [16:  Madison, Federalist Number 10, p. 44. ] 

Madison and the Federalists were fighting with this ideology against their political rivals, the Anti - Federalist Party. It was the Anti–Federalist Party who espoused the mischief or more properly known as Free Democracy that Madison campaigned against[footnoteRef:17]. Within Anti–Federalism or Democratic Republican party led by Andrew Jackson, a fundamental belief was that all citizenry should have a say in their nation’s politics, not just a select few, was advocated by the republicans[footnoteRef:18]. Originally voting suffrage would extend to anyone who owned property but later the ideology shifted to include all white males by 1828[footnoteRef:19]. Also unlike the Federalist camp, Jackson did not want to impact on what he saw as states’ sovereignty. Jackson declared that he would stop "all encroachments upon the legitimate sphere of State sovereignty.[footnoteRef:20]" Compared to the republican views, this would weaken a federal government who would not have the power to deal with struggles within the states, such as Shay’s rebellion that was used by the Republicans to highlight the need for as strong state[footnoteRef:21]. As an extension to this the party followed absolute constitutionalism, that the role of the state should be limited to explicit clauses in the constitution, directly at odds with Madison’s desire to have non-limited power to remove the mischief of faction[footnoteRef:22].  [17:  Hofstadter, Political Tradition, p. 26. ]  [18:  Ibid., p. 27. ]  [19:  Ibid., p. 27. ]  [20:  Ibid., p. 28. ]  [21:  Ibid., p. 26. ]  [22:  Derthick, States and the Supreme Court, p. 60. ] 

As we have seen Madison sought to create a government system that only the few could exercise power over the many. But how did they achieve this in the constitution? First there is an age limit, for both the House of Representatives and the Senate. Article one, section two, stipulates that only those who are twenty years old or above may sit in the House of Representatives[footnoteRef:23]. Section 3 stipulates that a member of the Senate had to be thirty[footnoteRef:24]. Furthermore, both houses required all members to be US citizens[footnoteRef:25]. Normally this would include, in the modern sense, all those born in the United States. However, such rules during the period of the creation of the Constitution did not exist. Indians and slaves were not included, including manumitted slaves so could not sit in the government[footnoteRef:26]. This restricted therefore the ability to sit in the United Congress to mainly the white sections of society who would have rule over the other sections who were not represented[footnoteRef:27]. Richard Breeman explored the idea that in all states until the 1820s saw voting as the territory of white men who owned property[footnoteRef:28]. The interpretation of “Free Men” meaning property owning whites, blacks excluded[footnoteRef:29]. Breeman translates this to the Government level that the system was designed so that only property-owning whites could sit[footnoteRef:30].     [23:  Beeman, Richard, The Penguin Guide to the Unites States Constitution (New York: Penguin Group, 2010) p.23.]  [24:  Ibid., p. 25. ]  [25:  Ibid., p. 26. ]  [26:  Ibid., p. 24. ]  [27:  Ibid., p. 24]  [28:  Ibid., p. 24.]  [29:  Ibid., p. 25.]  [30:  Ibid., p. 25.] 

Age and questions over property limited those who could sit in government, but it was the bicameral system that laid the foundation to fight factions of those who sat. In the House of Representatives, members are elected to represent the states[footnoteRef:31]. Each state has a set number of seats based on their populations. The more population, the more seats[footnoteRef:32]. This ranged from Massachusetts’ eight to Providence Plantations one delegate[footnoteRef:33]. This would allow the largest states to dominate the house at the expense of the smaller states with their petty grievances. The Senate is somewhat different. Each state, irrespective of size, only receives two seats[footnoteRef:34]. They all have equal weight and opportunity to debate matters from the House of Representatives without the interference of largest states’ delegates[footnoteRef:35]. Unlike the House of Representatives where states with common interest could unite to cause “mischief”, the senate can challenge this as neither state has a majority to simply force through legislation based on their interest[footnoteRef:36]. Legislation must pass through both houses with majorities to reach the executive, if there is no majority in one then the bill cannot pass[footnoteRef:37]. Kobylka and Carter promote the bicameral system as an extension of Madisonian ideology[footnoteRef:38]. They argue that the restrictive nature of who can sit in each house and the existence of different amounts of delegates from each state undermines the strength of factions as there is no one power who has overall control, forcing them to work together[footnoteRef:39].  [31:  Kalyvas and Katznelson, Republic of the Moderns, p. 451. ]  [32:  Ibid., p. 451. ]  [33:  Ibid., p. 451.]  [34:  Ibid., p. 452. ]  [35:  Ibid., p. 452.]  [36:  Beeman, United Sates Constitution, p. 27. ]  [37:  Ibid., p.27. ]  [38:  J. F. Kobylka and B. Carter, ‘"The Federalist", & the Constitutional Order: Human Nature & Institutional Structure’, Polity, Vol. 20, No. 2 (1987), pp. 190-208, p. 195. ]  [39:  Ibid., p. 196. ] 

What underpins the bicameral system’s ability to break such factions is the system of elections that were codified into the constitution by the Federalist party. Rather than have both houses sit for a set period before elections, it was decided that they would happen every two years[footnoteRef:40]. Every two years one third of the Senate is elected whilst the other two thirds remain the same[footnoteRef:41]. The federalist’s justification was the same as for their set up for the bicameral system, that by having elections every two years would prevent certain groups from dominating politics in factions causing mischief[footnoteRef:42].   Federalist Papers 52 promotes the use of these biennial election by comparing it to the state of Virginia just before the War of Independence[footnoteRef:43]. Either Madison or Hamilton, as we are unsure who the author is, call Virginia the state that stood resolute against tyranny and was the first state to support independence from Great Britain[footnoteRef:44]. Federalist 53 also goes further by pointing out that biennial elections maintain a check and balance, that by having a third of the senate elected every two years it maintains the balance of power between the parties[footnoteRef:45]. No one faction can dominate in the political sphere.  [40:  Breeman, United States Constitution p. 25.  ]  [41:  Ibid., p. 25. ]  [42:  Ibid., p. 25. ]  [43:  J. Madison. Or J. Jay. ‘Federalist 52’, in The Federalist Papers: A collection of Essays written in favour of the New Constitution as agreed upon by the Federal Convention September 17, 1787, ed. by Alexander Hamilton, James Madison, and John Jay (Dublin: Coventry House Publishing, 2015), p. 259.]  [44:  Ibid., p. 259. ]  [45:  Ibid., p. 259] 

This however only extends to the Senate. Biennial elections exist in the House of Representatives but are employed differently. Rather than have a third of the seats up for election every two years, the entire house goes through an election[footnoteRef:46]. All delegates serve two years in the house before they must stand re-election[footnoteRef:47]. Delegates could only serve for the maximum of six years, three elected terms[footnoteRef:48].  After an election, all seats are refilled in the House of Representatives with new members who have been elected, other than those who retained their seats. The constitution clearly sets down in law the qualifications to take part also explored earlier upholding the republican concept that governance should only be pursued by enlightened men[footnoteRef:49]. Hofstadter takes the view that the system for the House of Representatives was deliberately entrenched in the constitution to avoid the mischief of faction, by having biennial elections members of the factions are constantly replaced, so groups of likeminded individuals who are the basis of the mischief are constantly broken up[footnoteRef:50].   [46:  Breeman, United States Constitution, p. 22. ]  [47:  Ibid., p. 22. ]  [48:  Ibid., p. 22. ]  [49:  Ibid., p. 23.]  [50:  Hofstadter, Political Tradition, p.10. ] 

Both the House of Representatives and the Senate exercise powers to make laws which are signed by the executive to become statute[footnoteRef:51]. But how does the constitution prevent factions from using this power to infringe their rule on the states of the union? Of course, this was one of the most divisive areas that the Constitutional Convention of 1887 experienced. Madison and the Republicans argued for a constitution that gave the government broad powers that where not necessarily defined in the constitution[footnoteRef:52]. The Jacksonian Anti–Federalist Party on the other hand demanded that any constitution should clearly define the powers of the government so that they should not exceed that authority and infringe upon state interests[footnoteRef:53]. The Federalist papers that define the republican argument demand that the government has broad powers to prevent disorder, the basis of the much-cited Shay’s Rebellion, the common republican cause for strong government[footnoteRef:54].  Of course, the constitution was written specifically to provide clear definition of the government’s power over the states. Article Four of the constitution clearly defines the government’s duty to protect the states’ rights but also not to interfere in those rights[footnoteRef:55]. We must remember that the constitution was enshrined in law as the highest authority[footnoteRef:56]. The government, if dominated by a faction can never exceed this authority as it is the ultimate authority.   [51:  Breeman, US Constitution p. 42. ]  [52:  Ibid., p. 43. ]  [53:  Derthick, The states and the supreme court, p. 59. ]  [54:  Ibid, p. 60. ]  [55:  Breeman, United States Constitution, p. 53. ]  [56:  Ibid, p, 20. ] 

At the start of this piece we defined what mischief of faction was. A group of likeminded individuals who put their common interest above the needs of those people they were chosen to represent by election. After this a debate ensured of the basic ideology, that only a limited number of enlightened men should sit in government, the natural owners of property who could adequately represent the none property owning masses below. The second was strong government which led into the debate of the powers of government compared to that of the states. What followed was the opposing ideology of the anti-Federalist Party who favoured Free Democracy and the ability of the masses compared to the Federalist or Republican notion of Limited Democracy. The constitution prevented mischief of faction in three ways. 
The first was the setting of the criteria who could sit in either the Senate or the House of Representatives. This restricted the amount of the population who could sit, only allowing the enlightened few in, who could put their grievances above faction to govern for the benefit for all. The second is the bicameral system so definitively entrenched within the constitution. The House of Representatives is divided along state lines with the most seats going to the states with the largest populations. However, the constitution only permits a set amount per state. The Senate on the other hand has each state only receiving two seats each. The concept being that if an act of law is passed by a faction in the House of Representatives, the balanced Senate can reject it. 
Supporting both houses are the biennial elections. In each election one third of the senate is replaced breaking up possible factions preventing mischief. The House of Representatives is completely re-elected, meaning that any faction was only just entrenched after two years, will be broken apart before it has any real power. 
And finally, the states; the constitution defines what the government can do and what is within the state’s powers as states of the Union. The Constitution was entrenched into law by the United States Congress meaning that it is impossible for the US Government to exceed its authority explicitly stated in the constitution. It would be impossible for a faction dominated by those from a certain state to inflict their will on the others unless they violate the constitution itself. 
















Bibliography
Primary Sources: 
Madison, J, ‘Federalist Number 10’, in The Federalist Papers: A collection of Essays written in favour of the New Constitution as agreed upon by the Federal Convention September 17, 1787, ed. by Alexander Hamilton, James Madison, and John Jay (Dublin: Coventry House Publishing, 2015), pp.41-47. 
Madison, J Or Jay, J, ‘Federalist Number 52’, in The Federalist Papers: A collection of Essays written in favour of the New Constitution as agreed upon by the Federal Convention September 17, 1787, ed. by Alexander Hamilton, James Madison, and John Jay (Dublin: Coventry House Publishing, 2015), pp.256-259. 
Secondary Sources 
Beeman, R., The Penguin Guide to the Unites States Constitution (New York: Penguin Group, 2010)
Derthick, M., ‘Congress, The States and the supreme court’, in Keeping the Compound Republic: Essays on American Federalism, ed. By Martha Derthick (Washington DC: Brookings Institution Press, 2001), pp.56-65. 
Hofstadter., The American Political Tradition; and the men who made it (London: Lowe and Brydone, 1948)
Kalyvas, A and Katznelson, I,‘The Republic of the Moderns: Paine's and Madison's Novel Liberalism’, Polity, Vol. 38, No. 4 (2006), pp. 447-47. 
Kobylka, JK and Carter, B, ‘"The Federalist", & the Constitutional Order: Human Nature & Institutional Structure’, Polity, Vol. 20, No. 2 (Winter, 1987), pp. 190-208. 

image1.png
PRIFYSGOL CYMRU ——
Y Drindod Dewi Sant

UNIVERSITY OF WALES

Trinity Saint David





