


Throughout this it is going to look at Judicial Independence and how independent is it in relation to the other branches of state through terms such as the separation of power. Throughout this it will be discussed about the importance of judicial independence and why being independent is needed for it to work in the best and most fair way possible. Also, it will be discussed how the judiciary overlaps with the other branches of the government including the legislative and also the executive. It will also be discussed how these branches of government are separated and why it is important that they are this way.  It will also be shown different acts and cases which have aided or gone against judicial independence over the years.


In the United Kingdom and most over countries there is a concept called the separation of powers. The idea of the separation of powers is that government power should not be given to only one branch of state as it could lead to an oppressive government. (Locke 1690) The separation means that powers lie between the three branches of state – The Legislature which is the UK’s House of Commons and House of Lords and the monarch, the executive which is Government in the form of cabinet, government ministers, police and armed forces and the Judiciary which consists of judges, magistrates and the tribunal chairman. 

The three branches of state all have different roles that make up the United Kingdom’s Government. The role of the executive is to carry out and enforce the laws. This is done by the Police, armed forces and government ministers. The role of the Legislative is that of making the laws for the United Kingdom to abide by which is done by both the houses of parliament and the houses of lords. Lastly the judiciary and their role are to interpret the laws and this is done by judges, magistrates and the tribunal chairman (judicial learning)

The Judiciary is there to implement The Rule of Law which is another concept that is used in the United Kingdom and many other countries within the United Nations. It is the belief that all people, institutes and entities are liable to the law. In other words nobody is can go against the law and all people have to abide by these laws (United Nations)

Something that is widely discussed and what is going to be the focus is Judicial Independence. Judicial independence is the idea that judges should be free to exercise their powers without other bodies such as the media, government and public to interfere (judiciary.uk) 


It is believed that Judicial Independence is important in the modern day so that when judges have to make a decision on a certain case, they will be able to completely focus on the evidence presented Infront of them in the court rooms and not be influenced by other factors outside of the court room such as media and other evidence not used within the court room. This is the way that judges can correctly and fairly implement the law to their full ability. Over the years the responsibilities of judges over disputes between the public and the government have increased since there has been an increase in governmental functions over the last century meaning there is more choices for judges to make to protect the public against unlawful acts from the government which has increased in the amount it has been happening over the years (judiciary.uk) Sir Igor Judge said how it was important to appreciate Judicial Independence as it is something that should be considered as precious to the community as it seeks to find what is best for them in most cases. Sir Igor Jude is the president of the Queen’s bench division (House of Lords). According to (Barendt 1998) he describes the judiciary as the ‘least dangerous’ branch within the United Kingdoms government as it cannot cause significant damage to the rights of the people within the United Kingdom. Also by having judicial independence it allows for the government to be able to determine when its have been broken

The separation of powers has been put into place for the intention of preventing one of the different branches of state having too much power for themselves. The term ‘Judicial Independence’ can be a bit misleading as it doesn’t mean that the judiciary should stay separated from the executive and legislature. (House of Lords) Within the separation of power, it says how the three branches of state should use their power on one another and a member of one of the branches can not be a member of another of the branches. For example a judge cannot be apart of one of the houses of commons or lords to avoid criticism from one of the branches 

Within the CRA which is also known as the Constitutional Reforms Act of 2005 it states how any senior judges are now not allowed to sit within the House of Lords or vote within there (Constitutional Reforms Act section 5) The purpose of the Constitutional Reforms Act 2005 In relation to the judiciary was to establish a Supreme Court within the United Kingdom and to get rid of the appellate jurisdiction of the Houses of Lords also to make provisions about the judiciary and to also discuss what will happen with them appointment of them and also if they are doing something that they shouldn’t be doing to show how they will be punished for these wrongdoings.

In the United Kingdom and in cases that are brought before a judge they are required to use the law in the way the Parliament (legislature) wants them to. Judges can be influenced in how they interpret and use the law however they can never question the validity of an act of parliament unless it is going against European Law (Gov.Wales) Something that has aided towards judicial independence is that judges in senior courts have life tenure, which is when a senior judge can only be relieved from their duties if they resign or for extraordinary circumstances. A way in which they can be removed from their position however is it both the houses of commons and houses of lords come up with a joint decision to remove them from office. Judges who are at the lower levels can only be removed from their roles after a disciplinary proceeding. 

Something that helps the judiciary in their independence against the legislature is that before their appointment they should relieve themselves from any connections between any political parties. By doing this it will help them as it can keep them away from any direct criticism from ministers and other parties about the decisions that they have had to make within the court room(Parliament) An act with aids in judicial independence over the United Kingdom legislation is the European Communities Act 1972. This was an act to include the United Kingdom within the provisions connected to the enlargement of the European Communities (Legilsation.Gov) Within the European Communities Act it said how it was required for judges to give precedence to the European Union law over Domestic law where domestic law does comply with the European Union Law which gives the judges more independence over the United Kingdom’s legislative (Peers) Another act that can be spoken about is the Human Rights Act 1998 which was to make provision with respect to people in charge of certain judicial offices who later go on to become judges of the European Court of Human Rights (Legilsation.Gov) Within this act it says how judges can have the power to declare domestic legislation to be at variance with the requirement of the European Convention of Human Rights but the legislation must stay valid until it is brought upon parliament and can only be changed by them. (Klug p 125-133) 

Regarding the relationship between the judiciary and the executive, judges would be unable to work within the law and interpret it without help from the other branches of state. For example, the help of bailiffs are needed to help them with some of their cases. (Barendt) An example of how these two branches of state have not separated is down to a case known as A vs the Home secretary. This was a case concerning nine individuals who were threatened with deportation after suspicions of them being a threat to the public. However, they were threatened to be deported without a trial which goes under section 23 of the anti-terrorism, crime and securities act 2001. The decision to do this however was challenged at court with the aim of them using the European Convention on Human Rights. This case shows how there was a challenge within the courts as the judges had to weigh up considerations of the power conferred by the law, the limitation on such powers of the executive, and the thought of the judge themselves being liable to stop this threat and protect the national security. This was also following on the back of the 9-11 attacks in America which could have influenced his decision. This shows the little amount of independence that the judiciary had over this case as there was so many other contributing factors that the judiciary had to deal with and not just what was Infront of them in court (BBC) (Law Teacher)
The judiciary checks and examines the executive to make sure that the executive are acting within their powers. This includes making sure that they only enforce their powers when they have the right to and that they are doing it in the way that the law has authorised them too. As the judiciary examines how the executive is acting by checking that the laws carries out by them are within the powers allowed by the parliament. The judiciary will then how the power in courts to question the lawfulness of actions by the members of the executive such as the police, government ministers and public bodies this is done through a process called judicial review. The fact that the judiciary does this show why it is so important for judges to be independent of the influence of the executive. (Gov.Wales)

Since the constitutional reforms act 2005 the relationship between the executive and the judiciary changed. An aspect of defending judicial independence was in the constitutional reforms act where in section 3 it states how all ministers are now under a duty to continue and uphold judicial independence to stop these ministers from questioning individual cases which are brought upon a judge to make sure that they have as much independence as they need. In the section 17 of the constitutional reforms act it shows a list of demands that ministers and also the lord chancellor has to take. They are to respect the rule of law, to defend the independence of the judiciary and to also ensure the provision of resources for the efficient and effective support of the courts (House of Lords) (Constitutional Reforms Act 2005)

To conclude it has been shown to me what the true meaning of Judicial Independence is between the three branches of state with the executive and the legislative. Judicial Independence is an important thing to have due to what Sir Igor Judge says it was important to “appreciate that judicial independence and the proper funding of the judiciary is actually something that belongs to the community” showing how it is important to the community.

 It has also shown me how the judiciary and legislative are overlapped due to their life tenure and it can only be the legislative that can remove them from their post only if they have done something extraordinarily wrong. It has also been shown how they are separated in some ways due to them not being able to sit in either of the houses of lords or commons and be apart of the judiciary showing how they are not together and it takes them away from any scrutiny.

It has also been shown to me through the case of A vs the Home Secretary how there is still an overlap between the judiciary and the executive which affected the judicial independence for this case as there was many influences that came into this case.

However, its been shown how there is a separation due to the Constitutional Reforms act 2005 where the government ministers and lord chancellor have had to say a set of oaths which have aided towards the judicial independence.
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