Advise Elijah as to whether he can bring a case against his employer and the GP Surgery. Ensure that you support your answer with case law. (2000)

Under the Employment Rights Act (1996) S.230, an employee denotes a person who has entered into or works under (or, if employment has ended, worked under) a contract of employment, and, the term "employer" refers to the person who employs the employee or worker, or, if employment has ended, was employed, (Legislation.gov.uk,2014). This case will investigate Elijah's negligence claim, focusing on whether his employers or place of work posed a risk of injury or damage, or if a party disregarded their duty of care. In Caparo Industries Plc v Dickman [1990] UKHL 2, the court established a duty of care based on proximity and knowledge of the report's recipient.

The claimant received a text message on his phone which he proceeded to read whilst performing the duties that he does regularly. In an established place of work, an employee is responsible for their actions or omissions that cause harm or damage to themselves or others, (Health and safety at work act 1974). In this case in the common law element of personal liability, the employer must provide competent staff, in this situation, it can be established that Elijah was not competent at performing his duties as he was distracted on his phone whereas a competent employee would have understood that this is a risk to themselves.


On the contrary, it states that Elijah regularly performs this duty which implies that he can understandforeseeable harm in the workplace. The employer may be at fault for hiring incompetent staff. In the case of Wilsons & Clyde Co Ltd v English [1938] AC 57 the defendants are always obligated to provide a safe workplace for their employees and are held vicariously liable for the negligence of others, the role consists of three parts: supplying appropriate materials, hiring competent workers, and providing valuable supervision, Sykes, A.O., (1988). In comparison to Elijah’s case, the elements of providing appropriate materials, and providing supervision are not present, therefore the employers could be held liable similarly in the case, where the defendants were held liable for damages.

It is discussed that Elijah did not notice the warning sign displayed near the boxes and therefore fell over them into a mirror that proceeded to shatter and cause multiple injuries. The employer's liability provides that there must be a legal obligation to provide a safe and healthy work environment for their employees, employers are required to take reasonable safety measures to prevent workplace accidents, injuries, and illnesses, Jonathan, G.K. and Mbogo, R.W., (2016). In this case, there is a failure to establish necessary precautions put in place to prevent foreseeable harm apart from the display of a warning sign. For instance, the employers lack to conduct risk assessments due to the inability to identify potential hazards such as a mirror placed in a working environment, the lack of examining tasks performed by employees, or monitoring them for safety purposes, as Elijah was on his phone whilst performing his duties. Therefore, the lack of maintaining a safe work environment free from potential hazards is present such as keeping walkways clear and providing regular inspections to keep employees such as Elijah safe. Although the warning sign alerts a potential hazard, it can be acknowledged that there is a lack of injury prevention procedures, training, and risk assessment produced by Elijah’s employers to accidents or harm that may occur.

Furthermore, in the statutory duty of care, Specific laws or statutes set legal requirements to ensure the safety of individuals in situations. In the health and safety at work act (1974), the relevant sections of this legislation to Elijah’s case involve s.2 (a): Employers are failing to provide safe, practical work environments due to hazards like walkways with boxes and the impracticality of mirrors, posing potential injury risks. The relevance of this subsection identifies that the maintenance of the work environment was not in a safe condition for employees where the employer is responsible for conducting procedures to keep Elijah safe. Lastly, S.2 (e): to the greatest extent possible, safe, free of health risks, and adequate in terms of facilities and arrangements for their welfare at work. Although the warning sign was provided, this is insufficient, Elijah's safety at work is compromised by inadequate measures like hazard identification, control measures, and routine inspections, which employers should ensure are implemented safely to minimize risks, Bahr, N.J., (2014).

On the other hand, the elements of vicarious liability can be established through four criteria: an employer-employee relationship, an employee's employment activities, illegal conduct, and injury resulting from the employee's actions, Chamallas, M., 2014. Although it can be confirmed that Elijah did have an existing relationship with his employer, and has engaged in work activities before, a wrongful act where Elijah was on his mobile phone at the workplace, employers should have educated him of the risk of this whilst carrying out duties, and, as a result, Elijah was harmed by his actions that should have been monitored safely by his employers. Therefore, Elijah’s employers could be held liable for his injuries whilst carrying these.

On the contrary, vicarious liability may stand against Elijah due to the concept that employers maintain a safe working environment. claims may be denied if an employee knows and voluntarily disregards safety rules or engages in reckless behaviour that causes their injury, therefore the employer may not be held responsible, Henshaw, John L., et al, (2007). It could be considered that Elijah was at fault for his acts as he participated in activities outside of work protocols in a risky manner. The actions of using a mobile phone whilst working go against work guidelines and cause a distraction that could result in injuries and risks, and it could be acknowledged that Elijah is at fault for his injuries because of reckless behaviour whilst working. This is harmful to Elijah’s claim as he diverted his attention missing the warning sign, boxes, and mirror as well as the fact he was walking towards a basement which adds to the series of risks and hazards he should be aware of to be cautious towards as an employee.






The result of Elijah’s injuries suffered were bruised ribs, a grazed hand and elbow as well as a large cut. In response to the delayed healing of injuries, Elijah sought to seek medical attention from professionals at a hospital, however, was told that there was “probably nothing to worry about.” This resulted in Elijah returning and finding that he has gangrene. The responsibilities that parties have under a contract are referred to as contractual duties. When two or more parties sign into a legally binding agreement, they are obligated by the terms and conditions contained in the contract, Parella, K., (2021). Health professionals have a duty of care to accurately diagnose patients as well as possess the necessary knowledge and experience to provide treatment. In this case, the professionals are at fault for failing to meet these conditions, being health professionals, they failed to identify the injury and caused it to severely escalate. Therefore, the hospital has breached its contract, particularly under professional malpractice of duty of care. Doctors and nurses, for example, have a duty of care to their patients, if they fail to reach the required quality of care, causing injury to the patients, they may be held personally accountable for their negligence, Mello, M.M., et al (2020).








The first test in this instance is for vicarious liability. To determine if an employee committed a tort, it is necessary to establish a link between the employee and their employer, as well as the individual's employment status and workplace conduct, Goldberg, J.C., (2021). In this case, the employee had a relationship with the company; yet Elijah put himself at risk by using his mobile phone while performing work activities that were not part of his contractual obligations. Thus, the employment of this test indicates that the supervisory party is not accountable for the negligent third party. This can be confirmed by the fact that under "disobedience" Elijah did an act that he is not allowed to do, as seen in the case of Century Insurance Co v Northern Ireland Road Transport Board (1942).

 Secondly, the organisation test can be used to determine if a hospital can be held accountable for its employees' acts, particularly those involving injuries. In this instance, the employees were working within the scope of their employment and were thus held liable for the malpractice of misdiagnosis as well as for the harm caused under the vicarious liability doctrine. Furthermore, as part of their contractual obligations, health practitioners have a duty of care to patients, which has been breached.





In this case, the defence of contributory negligence may be used. The claimant failed to take reasonable care for their safety, which contributed to their injury and as a result the claimant suffered foreseeable harm. The claimant contributed to this by using their mobile phone which is prohibited to do in a working environment, it is defined in the Health and Safety Act (1974) that in a formal workplace, employees are held accountable for any actions or omissions that may cause harm or damage to themselves or others, Cheluvappa, R. and Selvendran, S., (2020). Therefore, Elijah is partially liable for his injuries. On the other hand, the claimant may have a defence for his injuries under medical malpractice, the health care professionals failed to provide a standard level of care where they were unable to suitably diagnose the patient which led to Elijah’s injuries escalating, therefore Elijah could be awarded for medical expenses, suffering, loss of earnings or future care costs.



In conclusion, Elijah is awarded partial claims as he is partially at fault for his injuries sustained, however his employer is not. The award is by use of the defence of contributory negligence, the GP surgery is liable for up to fifty percent of damages due to misdiagnosing Elijah’s injuries and stating that it was not a concern, however, his injuries suffered drastically due to this misdiagnosis which established the malpractice element. The statutory duty that health practitioners must ensure the care and safety of patients which in this instance was not the case. In addition to this, Elijah is also at partial fault for his injuries since Elijah regularly performs his duties which implies that he can understand foreseeable harm in the workplace and under vicarious liability, he voluntarily disregarded safety rules and engaged in reckless behaviour that caused his injury. Therefore, Elijah receives fifty percent in loss and damages.
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