EU Law Assignment One.

To effectively reflect on whether the European Union does or does not have a democratic deficit it is important to consider the institutional structure of the EU and the law-making powers given to each institution. Essential to discuss would be the primary legislative institutions and observe how they best serve the citizens of the EU. 

Democratic deficit is the accusation that the EU lacks democracy within its legislative institutions. The perception that the EU lacks democracy is largely due to the direct democratic accountability to the citizens of the EU differs from the democratic systems of its member states.  

Democracy largely indicates that there is some form of parliamentary democracy, meaning that citizens can vote in a representative who they trust to regulate law-making powers (Guth, 2019). 

Article 13 of the Treaty of the European Union lists the names of the institutions, The European Parliament, The Council of the European Union, the European Council, The European Commission, The court of Justice of the European Union, the European Central Bank and The Court of Auditors. 

However, three primary legislative institutions that represent the EU, are the Council of Ministers this institution represents the interests of the member states governments, secondly, there is the European Parliament which is in place to serve the interests of the EU citizens and lastly the commission whose role is to serve the interests of the EU as an organisation.
  

The European Commission is the role of an executive administrator for the Union. It has the sole right to propose legislation under the original treaties. It can form policies within the scope of the already agreed policy areas which are contained within the treaties and can initiate proposals for legislation. The commission consists of one commissioner from each member state. 
The commissioners are appointed by the member states and must act completely independent whilst performing their duties and must not seek or take any instructions from any government body. The Commission president is appointed through qualified majority voting as stipulated under Article 17 of the Treaty of the European Union (Foster, 2021)


Majone (2005) has criticised the European Commission for adding to a democratic deficit within the EU as he has stated that one of the main issues surrounding the lack of democracy is largely due to the institutions that are in place to exercise important public functions are not directly accountable to the voters or the elected representatives, he also states that as politically independent bodies have been allowed to impose important policymaking powers thus causing problems to arise. 

It has been further criticised that since the introduction of the use of qualified majority that no EU citizen can rely on their government to assure the outcome they have promised. It also must be considered that there is no single decision-making authority that can be held accountable as within the EU regarding decision making there is no clear separation of powers (Warleigh, 2003).

Article 10.3 of the Treaty of the European Union states that ‘Every citizen should have the right to participate in the democratic life of the union. Decisions will be taken openly and as closely as possible to the citizen’ similarly Article 11 states that ‘the institutions shall give citizens to make known and publicly exchange their views in all areas of union action’ (UK Government, 2021) 
Whereas article 12 states that it now offers more direct involvement to the national parliaments in the decision-making process for the EU. 

These articles depict the provisions on the democratic principles such as the right to access documents, good administration and the ‘citizens’ rights introduced by the Lisbon treaty and integrated into articles 9 to 12 of the Treaty of the European Union. It has been argued that a European citizenship can be viewed positively due to its ongoing potential as a successful future will require a large political and democratic participation (Craig and De Búrca, 2020). 

It is stipulated in article 258 of the Treaty of the European union that if the commission considers that a Member State has failed to fulfil an obligation under the Treaty of the European Union then it shall deliver a reasoned opinion on the matter after giving the member state concerned an opportunity to submit its observations. If the State does not conform within the period issued by the commission the matter may be brought before the Court of Justice of the European Union. 

Moreover, this allows the Commission some discretion as to when and for what violations it will act this can be seen in the case of Star Fruit Company v Commission (1989). This case shows that the Commission is not forced to act under Article 258. Allowing the Commission to have flexibility is an important aspect to consider within Article 258 as it allows the commission to make decisions on which actions it will pursue thus allowing the Commission to attend to more important infringements first (Commission v France (1997)).

It has been argued that the European Commission lacks democracy as an institution as it is the sole law-making body within the EU to which its commissioners are not elected therefore not directly linked to the citizens of the EU. Whereas a solution could be to better involve the citizens by allowing the voters to choose their commissioner by direct election which could be done in conjunction with the parliamentary elections. A direct election would mean that political parties would put their best candidates forward, by doing this they would enhance the legitimacy of the commissioners (Bonde, 2011). 

There was an attempt to add to the democratic legitimacy of the European Commission in 2014 by the introduction of the SpitzenKandidat which was a process used to elect the president of the commission, the purpose of this was to increase transparency and legitimacy of the process however the decision was to discard this process in the most recent 2019 elections. This is arguably a step backwards for democracy within the EU as a survey conducted before the 2019 elections showed that 60% of respondents agreed that the Spitzenkandidat process would increase transparency and legitimacy within the European Commission. As in 2014 for the first time, the lead candidates had to present themselves and ask for support from the European public to be elected (Fotopoulos, 2019).

In aid to help democratise the European Commission the European Citizens Initiative was launched in April 2012 which allows at least seven citizens from different member states to prepare an initiative and form a citizens committee. Once the initiative has been registered the citizens' committee will then have one year to obtain one million signatures, once the signatures are obtained and validated the initiative can be presented to the European Commission to start the motion for the legislative procedure. Since the Covid 19 pandemic temporary measures have been adopted allowing extensions for the collection of signatures. (European Parliament, 2022). 


Article 14 of the Treaty on European Union defines the European Parliaments' powers as 'The European Parliament shall, jointly with the council, exercise legislative and budgetary functions. It shall exercise functions of political control and consultation as laid down in the Treaties. It shall elect the president of the Commission.' 

This definition shows four different types of power these are legislative, budgetary, supervisory and elective. In 1951 when the European Parliament was established the sole function was only to exercise supervisory powers, these were then expanded in 1957 (Schütze, 2020).


The European Parliament consists of representatives of the member states a minimum of six per state and no more than ninety-six seats. No more than seven hundred and fifty total members plus the president however since Britain has withdrawn as a member state the European Parliament has now decreased to seven hundred and five members. Members of the European Parliament are elected every five years with that last election being held in 2019 the number of seats allocated per member state depends upon the size of their population. 

Since the introduction of direct elections in 1979, this introduced a process that sees the European Government gradually being given more power within the EU. Many of these powers have been added due to the different treaties. Before this the EU parliament had little power as the Members of the European Parliament were appointed and not elected. However, it has been deemed that Members of the European Parliament feel this is contributing to there being a democratic deficit as it is felt that the elections are fought primarily based on national political concerns instead of problems that are relevant to the ‘European Arena’. Criticism continues to state that European Parliament does lack some powers in comparison to other national parliaments however it is not power that it lacks but the ability to use that power in a particular way (Katz, 2001).

It is important to note that the population of the EU are directly involved in electing the European Parliament despite Members of the European Parliament being connected to each Member States national party they are not an extension of the government there. They are there to represent the interests of the people within their constituency and are directly linked to the citizens of the EU. 

The European Parliament is the institution in which the role has changed the most as increasing its powers considered democratic as its members are directly elected and had a direct link to the EU citizens. The EU believes that increasing the European Parliaments' powers is addressing the problems of a democratic deficit. With the Parliament representing the people and the Council representing the Member States and the Commission acting as the executive, this has the potential to lead to democratic policies (Crombez, 2003).

Voter turnout in Europe has been steadily declining, in 2019 the turnout between member states was vastly different with Slovakia only having a turnout of 22% to Belgium having a voter turnout of 88% (Politico, 2018). There have been arguments stating that these stark differences between member states could be due to structural factors for example as compulsory voting rules and what day of the week elections are held and the budgetary contribution from each country, there are many factors to consider which could arguably be making the system confusing for voters (De Vreese et al, 2020).

It has been noted that voter turnout is better in states that have strong support for the EU membership as well as countries that benefit from the EU subsidies vote more actively than the countries that pay the subsidies. It has been argued that if elections were held during weekends with multiple constituencies in all countries may see a voter turnout increase by approximately ten percentage points (Mattila, 2003).


The Council of Ministers consist of ministerial representatives from each member state, the purpose is to discuss issues surrounding ten specific areas. Within these ten areas, the Ministers will vote using a qualified majority voting, bare majority or unanimity.  

Qualified Majority voting requires that at least fifty-five per cent of the Member States vote in favour of the decision with at least sixty-five per cent of the EU population represented by the favourable vote. This is to ensure that any decision made represents twice the number of citizens as those voting against ensuring that smaller states cannot be marginalised by large states this is known as 'double majority'. Secondly, the EU Parliament Is in place to serve the interests of the EU citizens and lastly, the commissions' role serves the interests of the EU citizens as an organisation (Kirk, 2021).

The Court of Justice of the European Union is in place to ‘oversee the correct application and implementation of EU law’ it consists of one judge per state with two per state in the general court this arrangement stops any one state from having an advantage over another. The Court of Justice of the European Union also has Advocates General. Advocates General have the potential to be influential as they are required to give their legal opinion on important cases although this opinion may be influential it is not legally binding on the court (The Law Society, 2021).

The relationship between the Court of Justice of the European Union and its member states is set out in article 267 of the Treaty of the European Union. Article 267 aids consistency within the interpretation of EU law and is the only court that hears cases from this article. 

To conclude based on how the three main institutions are formed with only one of the three institutions having direct relations with the citizens of the EU, understandably, there has been so much criticism surrounding the existence of a democratic deficit within the EU. All institutions that have executive power should be subject to democratic accountability. Despite there being attempts to make the EU more democratic by way of amendments specifically due to the Lisbon Treaty it will eventually require more involvement within EU politics through electoral votes, increased media coverage, allowing more knowledge of EU politics (Crum, 2005).  It was stated around twenty years ago that if the EU wishes to democratise itself it will need ‘new forms of Citizenship, representation and decision making if it is ever going to democratise itself’. Despite partially trying to do this these attempts seem to fall short due to the system continually changing (Neuhold, 2020). 
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