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Evaluate to what extent valid consideration will be present when a promise of past consideration or a promise to perform a pre-existing duty has been made.


What is consideration? – 300 words

A contract is an agreement that as a result will contain enforceable responsibilities that are legally binding in the accordance with common law. For a contract to exist it must consist of be made up of all three of these elements. The agreement, contractual intention, and consideration. Both parties must come to an agreement on a contract in order for it to become valid. 

The term consideration defined by Currie v Misa [1875] is “a benefit to one party or a detriment to the other “. In law, a promise often is not enforceable as a contract unless it's backed up in conjunction with consideration. A promise should be exchanged for something of value, also known as a consideration in order for the promise to become enforceable as a contract. Historically, this will usually have some negative effect on the promisee, that he may give value, and/or a positive effect on the promisor, in that he may receive value. An example of this might be the seller provides the goods or promises to provide goods, in exchange the buyer promises to provide money or promises to provide money and vice versa. Dunlop v Selfridge [1915] defined by the House of Lords described it as “the price by which one party bought the other party’s act or promise”.

There are two forms of consideration these include, executed consideration when a party fulfils his obligations under a contract at the moment the agreement is made. The other form is executory consideration When the parties exchange commitments to carry out future action. Past consideration is when performance has been provided prior to an agreement therefore is not valid. Table 1 shows how past, present, and future considerations work.

	Past
	Past consideration
	Performance prior to agreement
	Not valid

	Present
	Executed consideration
	Has been performed (Following the agreement)
	Valid

	Future
	Executory consideration
	Promise to perform in the future
	Valid



Table 1 – Past, present, and future consideration

Courts have a great deal of discretion when deciding whether a promise can be enforced due to the ambiguity around the meaning and boundaries of consideration. The key distinguishing factor is to find what value has been received or offered up.

What is the general rule surrounding consideration and what are the exceptions to this? – 400 words

Consideration must move from the promisee. A claimant typically has to demonstrate that he provided consideration for the promise in order to sue and have it enforced. In the case (Tweddle v Atkinson [1861]) a marriage resulted in couples two fathers agreeing to give the couple a sum of money each before both passing away suddenly, the groom attempted to claim the money but as a third party to the agreement with no consideration the claim was rejected by the court 

Consideration must not be past. If the first party promises to pay the second party for something the second party has already done, this is not considered valid consideration and there will be no obligation to pay granted there was no prior agreement. In Roscorla v Thomas [1842] the claimant bought a horse from the defendant following the sale the claimant told the defendant that the horse did not have a temper, this however was not true. The claimant attempted to sue the defendant however the court decided he could not sue as this was not valid consideration. Had the same claim been made before the sale of the horse it would have been considered valid. 


There is one major exception to this rule which is the doctrine of implied assumpsit. This states if one party provides a service of the kind that is typically paid for at the other party's request, the court will typically conclude that the service was intended to be paid for and will uphold a later commitment to pay. Such as is present in Devani v Wells [2019]. Devani an estate agent sold a flat for Wells. Devaini claimed he had discussed his commission that was 2% plus VAT however Wells denied ever having the conversation. The court agreed there was a binding contract and their terms were met, resulting in Devaini receiving the payment at a one third reduction due to not submitting written terms. 

Consideration need not be adequate. It is not necessary for consideration to be of equivalent economic value to the thing given in exchange. (Chappell & Co v Nestle Co Ltd [1960])

Consideration must be sufficient. The law must acknowledge consideration as being either beneficial to the promise maker or detrimental to the promisee. (Thomas v Thomas [1842])

How has the doctrine of implied assumpsit been developed? – 400 words

The doctrine of implied assumpsit is by tradition a common law action stating a claim for non-performance or damages for breach of a simple contract. This is when one party accepts a responsibility, expressly or by implication, but then fails to uphold that commitment.

Assumpsit is a commitment made to another individual by means of a promise. The promise may have been verbally or written but is not under seal.  

There are two forms of assumpsit. When a party promises to pay money or carry out a specified action in written or verbally, this is known as an express assumpsit and is deemed to be made in clear terms. When a party has implied a duty through their behaviour or the conditions of a transaction, this is known as having an implied assumpsit. A party may have to carry out implied obligations depending on the specific circumstances of different scenarios. 

One of the common law forms of action was the assumpsit. It established a person's ability to file a lawsuit and the various remedies in the event that a contract was allegedly broken.

  


Can the promise to perform an existing public duty be good consideration? – 400 words


One specific problem occurs when the promisee uses something for which he is already required by law to do, as consideration for a new contract. The general rule is that doing something that you must do anyway is not valid consideration. You can categorise the scenarios in which this might occur in one of these 4. 

Existing public duties, typically a promise to carry out a legal obligation on behalf of the public is insufficient consideration because payment cannot be made in exchange for performing legal obligations. v Godefroy [183Collins1]

Existing contractual duties, If one party to a contract promises to complete or has already completed pre-existing contractual duty to the defendant, this is not consideration as the party is already contractually obligated to carry out that work. This voids any new promises that could have been made by the defendant. If we look at the case Stilk v Myrick. The claimant was one of several seamen to whom Myrick, the ship's captain, had made a payment promise in exchange for their willingness to perform the duties of two individuals. Regrettably for them, their contracts originally specified the extra labour, and the court rejected their claim since the sailors had done nothing extra to support the captain's new commitment to pay them. Stilk v. Myrick is proof that contracts are incapable of being changed without the introduction of new consideration to support the promise and legally bind the participants.

Existing duties to repay a debt, Typically, a commitment to pay a portion of a debt cannot be considered adequate consideration. A promise not to pursue a complete debt will only be enforceable if the party making the promise can demonstrate that he offered the other party anything different from or in addition to what he previously owed. Examples of this include making payments in advance of the due date, making payments to an account where they are not due, or making payments in place of cash such as in the form of goods.

Existing contractual duties to a third party, the fulfilment of an obligation due to a third party under an existing contract is typically good consideration. Scotson v Peg [1861]

What are the exceptions to this general rule? – 200 words


Conclusion – 200 words
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