Contract Law Assignment Two.

For a contract to be enforceable, consideration must be provided. A promise is not contractually binding unless it is made within a deed or supported by some valid consideration with an intent to create legal relations, making it one of the most essential elements of a binding contract (Finch & Fafinski, 2021). 

Consideration is described as a situation that may consist of one party accruing a right, benefit, interest or profit at the detriment or loss being suffered by another (Currie v Misa, 1875). An expansion on this definition is given by Lord Dunedin who articulates consideration as being a price for which the promise is bought and thus the promise is given value so is enforceable (Dunlop v Selfridge, 1915). Past consideration is when an offer of consideration is made after the fact (Richards, 2019). A pre-existing duty is something that someone is already obliged to do. This essay will critically analyse to what extent past consideration and a promise to perform a pre-existing duty allow for valid consideration.

There are rules which govern consideration, such as consideration must move from the promise. It must not be past, and consideration must be sufficient but need not be adequate as shown in the case Tweddle v Atkinson (1861).  This case shows the rule in which consideration must move from the promisee being applied and shows that if a person is seeking to enforce a promise, they must have supplied consideration for it.

Consideration does not need to be adequate; consideration does not need to be sufficient it must merely exist for example in the case of Thomas v Thomas (1842) this case was concerned with the rental of a property for £1 a year, this was the husbands dying wish that his wife is allowed to remain at the property following his death it was agreed that she would be able to rent the property for £1 per year, however, it was argued that £1 was not considered valid consideration due to the properties rental value significantly exceeding this amount, despite this it was ruled that there was some consideration making it valid. This serves as a reminder that for a contract to be binding there must be consideration the courts are not concerned with fair or best transactions merely agreement. 

Re McArdle (1951) identifies past consideration as an act performed before the promise being made for repayment, this was deemed not valid as the promise was made after the act was performed making the contract non-enforceable.  This is supported in the more recent case Taylor and Taylor (2021) which proved that past consideration does not amount to valid consideration. 
However, there are exceptions to the rule that past consideration is not good consideration. This can be seen in the doctrine of implied assumpsit, also referred to as ‘the previous request device’, which allows valid consideration to be present when there is an implied promise to pay once that act has been performed (Poole, 2016). This is further demonstrated in the case Lampleigh v Braithwaite (1615) as the claimants’ acts were committed based on past consideration, the court determined that the original request by the defendant contained an implied promise. Thus, determining that the prior request and the subsequent promise were part of the same transaction making it enforceable. Further supported in the more recent case Benedetti v Sawris (2013). 

Other cases in which a contract could be enforceable despite past consideration would be Re Casey’s Patents (1892) in which criteria was re-instated in the case Pao On v Lau Yiu Long (1980). The facts of this case are concerning shares of a private company in forming an agreement to purchase the shares it was claimed that the consideration for the indemnity agreement was past consideration as it was deemed to have been agreed to under duress. In the ruling, the exception to the doctrine of past consideration was applied first established in the case Lampleigh v Braithwaite (1615).  Although, it should be noted that it must be reasonable to expect reimbursement for the actions of the other party (Merkin and Sainier, 2019).

Past Consideration may be sufficient only when at the promisors request it is understood that payment will follow in return a modern-day example of this would be the service of a taxi driver the act is provided before payment however it is clearly understood by both parties that payment will be made for this service, as this is implied it would amount to past consideration as valid consideration known as the doctrine of implied assumpsit. Another exception would be the Bill of Exchange Act 1882, under section 27 which states antecedent debt or liability may be consideration for receipt of the bill of exchange (Elliot & Quinn, 2017). 

Moreover, a promise to perform a pre-existing duty is typically not considered to provide an example of valid consideration which can be seen in Stilk v Myrick (1809) and is further supported by Collins v Godefroy (1831). Although this principle does not always consistently apply, which can be seen in Williams v Roffey Brothers (1990).

Sufficient consideration does not need to have much economic value as shown in the case Ward v Byham (1959) this case provides evidence that the value can be other than economic. In this case, it shows the willingness of the courts to find evidence of some consideration. It was determined that making a child happy was considered sufficient consideration for a promise of maintenance payments, by doing this the promise had exceeded the statutory duty of caring for the child. Moreover, in the case of White v Bluett (1853), it was determined that the promise from a father to his son to release him from liability if the son agreed to amend his behaviour was deemed unenforceable for lack of consideration, as it was stated that the son had no right to complain therefore refraining from doing something he had no right to do would not amount to sufficient consideration. 

A promise to perform a pre-existing duty can be split into four categories. The duty of existing public duties, existing contractual duties, the existing duty to repay a debt and the existing contractual duties to a third party (Mckendrick, 2021). 

The duty to perform a public duty which is implied by law is typically not considered to be a valid form of consideration to a contract. As a party is already obliged to perform the act any consideration offered to reimburse them to complete the act is not valid as they are not offering anything new to the consideration (Collins v Godefroy, 1831). Further support of this can be seen in the fact that the police are expected to perform a certain level of protection, a consideration will not be valid in an attempt to ensure they perform this already expected duty as seen in Leeds United FC v West Yorkshire Police (2012). Any attempt at forming a contract like this will be found invalid and repayment would need to be made (Colley, 2013). An exception to this rule can however be seen when the public or contractual duty is exceeded, this is demonstrated in Glasbrook Brothers v Glamorgan CC (1925) and Harris v Sheffield United (1988). However, this exception is highlighted as being difficult to apply due to the implicit English law (Shaw-Mellors & Poole, 2018).  

The decision made in these cases was later challenged in the case of Leeds United Football Club v The Chief Constable of West Yorkshire Police (2012) and Ipswich Town v Chief Constable of Suffolk (2017), showing that fewer cases fit the principle originally set out in Glasbrook Brothers v Glamorgan CC (1925). Following the case of Leeds United Football Club v The Chief 	Constable of West Yorkshire Police (2012) Lord Dyson stated that where policing was in a public place prima facie it is likely to be in the discharge of the duty to maintain law and order and therefore not special police services (SPS). The distinction between the need for SPS and where the line is drawn for public duties is outlined in the above cases, the later cases debunked the requirement for SPS potentially to avoid providing an incentive for private payments. 

Further support that valid consideration is not present with the performance of a pre-existing duty can be seen in existing contractual duties. If the initial party is already under contract to perform an act, then further offers of consideration from the other parties are not obligating (Stilk v Myrick, 1809). Although it should be noted that this cannot be applied as a blanket approach. Williams v Roffey Bros (1990) highlighted that if the party offering additional consideration receives a real benefit from the new consideration, one that would not be present without that additional consideration, validity would be present. This can further be seen in the case Hartley v Ponsonby (1857), although the facts appear similar to Stilk v Myrick (1809) in contrast the parties involved were required to complete a significantly higher level of work which would be seen to be outside their existing contractual agreement fundamentally changing the contractual obligations.  

Typically, a promise to repay part of a debt cannot be seen to be a valid consideration. However, similarly, to the rule highlighted in Williams v Roffey Bros (1990), it can be seen to be valid consideration if additional value is given to the creditor such as paying the creditor the smaller amount earlier than the intended date. Therefore, an offer to promise to pay a smaller amount than what is owed typically cannot be seen as valid consideration due to the party not being at a detriment and the other party obtaining no additional benefit than what was agreed in the original consideration (Foakes v Beer, 1884). Something which is supported by Re Selectmove (1995) is that valid consideration is not present in the promise to make part payment on the pre-existing duty to pay a creditor back. Further variance to the rule that a promise to perform a pre-existing duty can be seen as having valid consideration comes in the form of contractual duties to a third party (Scotson v Pegg, 1861). 

In the case of Collins v Godefroy (1831), it is shown that the promise to perform a pre-existing public duty does not amount to valid consideration. An exception to this rule can be seen when the public or contractual duty is exceeded, this is demonstrated in Glasbrook Brothers v Glamorgan CC (1925) and Harris v Sheffield United (1988). 

The extent to which valid consideration will be present in the case of either past consideration or the promise to perform a pre-existent duty is entirely dependent on the case. As discussed there a varying exceptions to the rules that cover a vast variety of scenarios.
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