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Contracts in Construction

Construction contracts are legally binding documents which can be identified as either a written or spoken agreement that involves the sale, employment or tenancy between 2 or more persons.

 The formation of a contract is established so that any obligations can be agreed upon and to outline the rights and duties of each party involved. A contract is issued under the basis that both parties involved are to receive or give something of value as a consideration of the agreement. 

The purpose of contracts in construction determines what work is carried out by whom and permits each party to maintain their end of the obligation. In construction, agreements to carry out works typically involve large sum of money and verbal contracts might mislead information regarding the payment or completion. 

Elements of valid Contracts

A basic binding contract establishes the legal relationship between parties. It is typically comprised of four or more essential elements, each of which relate to the origin aspects which called for the creation of the contract. The elements in the contract are what make it legally binding and therefore enforceable in the eyes of the court. It’s enforceable when both parties are in an agreement, have a value or consideration, hold individual capacity and intention to carry out the promise within the law.

Offer – Is the initial element which is proposed from one party to another. The proposition made must not be an invitation to treat; an invitation for other offers and not acceptance. Offers can be revoked at any time prior to the acceptance and remain open until it is either accepted, rejected or revoked. Offers can also be terminated under revocation or rejection. 

Harvey v Facey [1893] shows us that no initial offer was granted and Facey was merely replying to a request of information.

Acceptance – Once a party makes an offer, the involved party/s then have the option to accept based on the proposed obligations. Acceptance must be made in response to the offer which was agreed on by the involved parties and any alterations made to the contract after the agreement can effectively discharge it. Acceptance can be made through various ways; post or telephone and email. Although evidence need not be in written form, operations can continue if a verbal agreement has been settled regardless if the contract has been reduced to writing. 

Displayed in the case Felthouse v Bindley (1862), acceptance must be communicated with the offeree as failure to do so, will not legally bind each party to a contract.




Consideration – The most important element in a contract. During the initial offer, a consideration must be presented which provides the involved parties with a benefit and a disbenefit. The consideration must have a value in order for the contract to be enforceable and it must not be in the past. Considerations can be seen as executed (Promise and Act between parties) or executory (Promise and Promise between parties).

Stilk v Myrick (1809) showed a dispute between employer and employee. Myrick promised his crew he would divide the money earned from his two crew members deserting, between the remaining 10 members. However, upon completion of the job, did not oblige his word which resulted in his crew member, Stilk, suing. Although Stilk was not granted claim as he was already in an existing duty of work. 

Intent to create legal relations – Explains that not all agreements should give the intention to create a legal relationship which is shown in Balfour vs Balfour 1919 where Mr Balfour stopped making payments to his wife after they argued. However, agreements made in commercial context, assumes there are intentions to create legal relations.

As documented in Purton v Kilker Project Ltd (2015). Purton had undertaken work for Kilker under a verbal agreement. Once the work was complete, Kilker refused to make payment under the basis that there was no written contractual agreement nor was there intention to create relations. Purton argued that he had previously completed work for Kilker at greater expense, which proved the intent. Judgement was granted in favour of Purton as it would have been unrealistic to assume no contract had existed. 

Capacity – Relates to the parties in contract having sufficient capacity to fulfill the obligations proposed. People below the age of 18 are not legally acknowledged as possessing full capability and therefore not allowed to enter legally binding contracts. People who do not hold sound mind or judgement, are also recognised under this.  

The case between Hart v O'Connor [1985] shows that O’Connor was not of sound mind and lacked contractual capacity when selling land to Hart. However, due to the Hart being unaware of this, the contract was negotiated in good faith and not regarded as voidable.

Validity of Contracts

Recognising that a contract could be invalid can be seen through being void, voidable or unenforceable in the eyes of the court. This means the contracts might not be enforceable through law due to being deficient.

Void contract – Are seen to be lacking in essential elements which comprise a basic contract. They have no effect in court as they were never in existence to begin with.

Voidable contract – Are contracts that are seen to contain all elements and be of valid and enforceable standing but may hold a flaw that could jeopardies the validity and become void. 

Unenforceable contract – The contract might still be valid but will be seen as unenforceable by a court of law. These types of contract cannot be enforced due to a lack of capacity with the involved parties, misrepresentation, through duress or illegal activity.

Specialty contracts – Are identified as contracts where the consideration is not a compulsory element. This means a contract can be issued but be value to both parties involved.

Discharge of contract

Though in many cases, disagreements after the acceptance of a contract can arise and result in discharges or termination. A discharge of a valid contract can be seen through either the performance, agreement, frustration or breach. 

· A discharge of contract though performance, is seen as the contract accomplishing the proposed work within the select time and manner stated. Upon completion, the contract releases each party from their obligations. 

As acknowledged in Cutter v Powell [1795], Cutter did not complete his performance obligations on behalf the contract and therefore his wife was not entitled to any amount.

· The discharge of contract through agreement, is when both parties agree to end the contract. However, an Accord and Satisfaction means that the contract must be discharged through an alternative term (usually payment) and not the contracts original intent.

· A contract can be discharged from frustration. This is through no fault of the parties involved, but an unforeseen circumstance has prevented the nature of the contract from being performed and dispossesses the contracts original intent.

 Fibrosa Spolka v Fairbairn [1943] due to an unforeseen circumstance, the contract was no longer able to be performed as the War had broken out. The contract was discharged from frustration.

· A discharge of by breach of contract refers to an involved party’s failure or refusal to perform the agreed obligations stated under the contract.

The case Hochster v De la Tour [1853] shows Hochster went into an agreement and was to begin work on 1st June. However, he was no longer needed. Hochster sued for breach of contract and won the claim due to the defendant not performing their intent. 

Contracts are considered to be invalid if the obligations create misleading conduct or tempt unknowing persons to commit illegal activity. They can also be considered invalid if the party shows no capacity or is not of sufficient age to act lawfully by themselves.

Construction issues

Construction sites will encounter various problems, maintaining a level of safety and welfare for everyone working on the site is priority. However, arising issues should be effectively dealt with through legislation. 

1. Contractors decide to burn waste on-site without a licence.

Burning waste on-site is not an acceptable alternative to disposal. It can release many pollutant gases which are extremely harmful to the environment. As stated in Wrexham County Borough Council:

“You must not burn waste on a construction site unless you have a pollution prevention and control permit, waste management licence or a registered waste exemption that covers the activity.” 

The Environmental Protection Act 1990 covers the disposal of waste by businesses. It explains that waste disposal must be done in an appropriate manner and that any burning of waste is in breach of their duty of care, which is punishable by prosecution and fine. 

The Clean Air Act 1993 legislates that it is an offence to burn any waste (materials, tyres or painted wood) on a trade or industrial site that permits dark smoke. It is punishable with a maximum penalty of £20,000 per offence. 
 
A case between The Environment Agency v Mr. Kevin Harding, 2012. Mr. Harding was found to be illegally accepting and storing waste materials on site, with no permit. He was charged under the Environmental Permitting Regulations 2010 and fined £1000.  

2. The site is broken into and materials are removed/disturbed. 

If a site has been broken into, it would suggest that a person has trespassed without lawful intent. Trespass to Land refers to a person who has entered another person’s land, without permission or warrant. Trespassing is seen as a criminal conviction under the Criminal Justice and Public Order Act 1994 section 68, which states: 

“A person guilty of an offence under this section is liable on summary conviction to imprisonment for a term not exceeding three months or a fine not exceeding level 4 on the standard scale, or both.”

During the intrusion materials had been removed/disturbed, which would suggest that the intruders had criminal intent. Under the Theft Act 1968 “A person guilty of theft shall on conviction on indictment be liable to imprisonment for a term not exceeding seven years.”





3. Whilst the site is broken into, the perpetrator injures themselves.

Although trespassing is seen as a criminal conviction, when a trespasser injures themselves on-site, it reflects on the company whom is occupying the land as they are responsible for ensuring the safety for any persons who may enter. The Occupiers Liability Act 1984 imposes the duty of care for occupiers of the land to give reasonable safety to trespassers, at a lower level of protection. 

Section 3 (1) of the Health and Safety at Work Act 1974 also states:

'It shall be the duty of every employer to conduct his undertaking in such a way as to ensure, so far as is reasonably practicable, that persons not in his employment who may be affected thereby, are not thereby exposed to risks to their health or safety.'

As displayed in Ratcliff v McConnell and Harper Adams College [1997], Ratcliff sued for negligence under the Occupier Liability Act 1984 as the College owed a duty of care since the pool was used by students out of hours. However, the claimant was not granted compensation, as Ratcliff was not permitted to use the swimming pool and therefore, seen as a trespasser. 
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