“Could the ‘ethics of care’ provide a viable alternative to our traditional systems of justice?”
We all know that if we break the laws of the land we may find ourselves in a Court of law and risk punishment, but is there another, more gentle approach to dealing with those who break society’s rules?
Psychologist, Lawrence Kohlberg, did work based on Piaget’s earlier findings on morality in children, which seemed to show that boys and girls develop concepts of morality differently. Boys displayed what was seen to be a more mature and emotionally developed approach to resolving moral dilemmas. In Heinz’s dilemma[footnoteRef:1]  where an unaffordable drug is needed for a dying relative, boys often considered that life came before property and suggested theft as an acceptable strategy, whereas girls tended to come up with more compromise or negotiation-based solutions. Accepted thought was that the ‘theft option’ presented a higher, more adult, level of reason. [1:   Kohlberg, Lawrence. Essays on Moral Development, Vol. I: The Philosophy of Moral Development. (San Francisco, CA: Harper & Row, 1981) p19] 

The ‘Ethics of care’ was developed as an alternative view to this body of work and several female writers developed the theory, including work by Carol Gilligan and Nel Noddings. Traditional thinking was said to be biased towards a masculine mindset, with punitive outcomes.  Care ethics was seen to run parallel to this as an equally valid way of thinking, based on a more equal relationship with the care giver and recipient. A move away from a Kantian or Utilitarian outlook.
 Care has been defined as “a species of activity that includes everything we do to maintain, contain, and repair our 'world' so that we can live in it as well as possible. That world includes our bodies, ourselves, and our environment, all of which we seek to weave into a complex life sustaining web”.[footnoteRef:2]  Care is put forwards as a normative solution to issues in areas of interpersonal relationships. Many crimes are against the person (for example) assault, theft and more tragic cases where life is lost. So how might a care-based response to a problem be different from a more traditional way of dealing with crime?  [2:  ) Tronto, Joan; Fisher, Berenice , "Toward a feminist theory of caring", in Abel, Emily K.; Nelson, Margaret K., Circles of care: work and identity in women's lives, (Albany, New York: State University of New York Press, 1990) Part 1] 

In feudal times the local Lord would have settled disputes at his Court. The legal system in Britain has developed through ‘Common Law’ based on ancient dispute resolution for more than a thousand years.  Today, nearly all cases are dealt with in a Magistrates court. The defendant will appear before the Bench, usually made up of three local Dignitaries, not legally trained.  The prosecution must prove the defendant’s guilt against reasonable doubt.  Sentencing can range from a conditional discharge up to a prison term of a maximum of 6 months.
More complicated or serious cases are heard in Crown Court. The approach is adversarial, expert legally trained Barristers cross examine and hope to undermine the witnesses for the other side. There is a jury made up of 12 citizens, who decide guilt and a legally trained Judge who oversees the case and passes sentence.  This can result in lengthy prison terms, including life, with a recommendation of a minimum tariff.
Whilst justice is seen to be done, from a legal viewpoint, on an emotional level the process can be very traumatising for innocent witnesses and the families of the victim and the perpetrator. Having your version of events and personal life scrutinised intimately in public can be a humiliating experience for many people and can leave them bewildered and emotionally unsatisfied with the outcome.   
One of the ways that the ‘Ethics of care’ can be put into practice is through a process called ‘Restorative Justice’ which the Police can refer a victim towards whilst they are taking his statement as part of, but parallel to, the prosecution process. Often people are very reluctant to initiate the process, because they are angry or fearful or feel it will not achieve anything and a mentoring session can help remove emotional barriers to arranging a meeting.  At the meeting a whole range of personal feelings can be discussed in a supported environment. Tears may well be shed and there may be a general calming of emotions as people discuss and develop a new understanding about what happened and the reasons why.  One victim says “Restorative justice was completely worth doing. You can get all the answers you want in a controlled environment – and it’s all helped by the facilitator. After court I’d been angry. I thought he’d got away with it…………. I would 100% recommend restorative justice to another victim of crime. It’s made things a lot better for me – I feel a lot more confident going out and there’s no more arguments or tension. It’s completely changed everything.”[footnoteRef:3] Whilst the process is ‘victim led’ the offender may also feel some emotional relief afterwards, so everyone can benefit. [3:  https://restorativejustice.org.uk/resources/eddies-story Accessed 04/01/18] 

Evidently this would not work in all cases, there has to be broad agreement on both sides as to what actually happened, and the perpetrator must feel some remorse, but if all parties can enter discussion in a non-confrontational setting then it seems that progress can be made. This outcome can also help Re-habilitate the offender, something that rarely happens in prison, sadly.  If the offender shows genuine remorse he is probably much less likely to re-offend and this can affect the severity of other punishments received. 
However, there are those who criticise the ‘ethics of care’ on cultural grounds or that it is only applicable to local not global solutions to problems, but it appears to address some of the unresolved injustice that purely dealing with crime in Court leaves, which would suggest that it has a valid place alongside the court system. 
The ‘Ethics of care’ can form a useful addition to retributive justice, especially where ‘hurt’ is involved, but the writer feels that whilst society demands that the criminal should pay for his misdeeds, it is unlikely that care ethics will ever replace punishment through the courts, in the foreseeable future.
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