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This essay will summarise which offences Polly is criminally liable for, by establishing the actus reus, mens rea, and any potential defences. Criminal liability is a combination of a guilty act or omission and a guilty state of mind that occurred during a crime. The offences that Polly is potentially liable for include common assault, criminal damage, aggravated criminal damage, and murder. These will be discussed accordingly using relevant legislation and case law to determine criminal liability.

The definition of common assault can be defined by Section 39 of the Criminal Justice Act [1988] as an offence where an individual inflicts an injury upon another or if the person believes that they are going to be harmed. An example of common assault includes spitting, the case of Misalati [2017] EWCA 2266 confirmed this. The judge explained that there was no violence inflicted but it was indeed assault as it contacted the victim and caused fear of immediate lawful personal violence. To establish whether Polly is criminally liable for common assault, a revision of the actus reus, mens rea, and any possible defences must be done. To identify the actus reus, the defendant's conduct must have caused the victim to apprehend the immediate application of unlawful personal force or violence. The immediate application of unlawful personal force or violence has been derived from the case of Thomas v National Union of Mineworkers [1986] Ch 20, where the defendant used a series of threats towards Thomas and other workers to shame them for not participating in a strike. The defendant was not found guilty of assault because the threat was not able to be carried out immediately. Therefore, Polly insulting Roxanne is not sufficient evidence to suggest that the conduct would cause an immediate application of unlawful violence and the actus reus cannot be established. As the actus reus cannot be identified, Polly is not criminally liable for this offence. 

To establish whether Polly is guilty of criminal damage, it is necessary to consider all elements that may have contributed to this. In relation to criminal damage, Polly had damaged Roxanne’s property without a lawful excuse. Property can be defined by Section 10 of the Criminal Damage Act [1971] as possessions belonging to another of a tangible nature, whether real or personal. An example of criminal damage is Hardman v Chief Constable of Avon [1986] Crim LR 330, where the defendant had used water-soluble paint on the pavement but was liable for the offence as it required an expense to recover the property to its original state. It is possible to demonstrate Polly’s guilty act as she had damaged the breaks of Roxanne’s moped without a lawful excuse and satisfied all elements of the actus reus. Next, the elements of mens rea must be identified to establish criminal damage. The intention or recklessness of an act determines the presence of mens rea, this can be seen in the case of R v Steer [1988] AC 111. The offence of criminal damage was demonstrated by Steer’s intention to endanger the life of his business partner, as he visited their house equipped with a firearm. The direct intention and recklessness of Polly’s action can be recognised by her intention to damage the moped and carry out the act foreseeing it could endanger Roxanne’s life. Therefore, the criminal liability of basic criminal damage can be established contrary to Section 1 (1) of the Criminal Damage Act [1971]. This states that if a person without lawful excuse destroys or damages the property of another intending to do so and or is reckless in their action is guilty of an offence. There are three defences concerning criminal damage, including self-defence, the defendant honestly believed the owner would have consented or it was an act that occurred to protect another property and the damage that was caused was reasonable. However, no evidence suggests that the defence for criminal damage applies to this occurrence.

Aggravated criminal damage can be defined under Section 1(2) of the Criminal Damage Act [1971] as the offence when the defendant destroys property belonging to themselves or another without a lawful excuse whilst being reckless with their behaviour and intending to endanger the life of another.  An example of aggravated criminal damage is R v Sangha [1988] 2 AII ER 385, where the defendant set fire to a mattress in a block of flats. At the time the fire occurred there were no residents in the building, but they were convicted of aggravated criminal damage under Section 1(2) (b) of the Criminal Damage Act [1971]. The defendant later appealed their case with the argument that no life was endangered, but the court upheld his conviction. The actus reus remains the same as the offence of basic criminal damage subject to Section 1 (1) of the Criminal Damage Act [1971]. The mens rea can be established when aspects of it are satisfied, which includes direct intention and or recklessness. The direct intention of aggravated criminal damage can be corroborated by Polly’s purpose to potentially endanger Roxanne’s life as she carried out a dangerous act. In addition to this, the recklessness of the act has been confirmed as Polly foresaw the potential risk and continued with it. The criminal liability of aggravated criminal damage has been established under Section 1 (2) of the Criminal Damage Act [1971] and there are no defences available for this offence.

Mohammed returned home from the pub where he was confronted by Polly and this resulted in an argument. During their dispute, Mohammed confessed to having an affair with Roxanne. Polly proceeded to pick up a glass ashtray and hit Mohammed across the head with it, causing him to die instantly. Polly is now potentially criminally liable for murder, to determine this all aspects must be satisfied. Murder is defined by common law as the unlawful killing of another human being under the King’s peace with malice aforethought. An example of murder is R v Clegg [1995] 1 AC 482, where a soldier serving in Northern Ireland shot and killed a passenger of a vehicle. The defendant appealed the verdict as his actions were one of self-defence, but the last shot was deemed unnecessary. The actus reus requires that an individual had killed a human being under King’s peace, which is what happened on this occasion. In addition to this, for the actus reus to be established that the person killed must have been a human being by law. There have been several debates surrounding the point of when one becomes and stops being a human being. The law in the United Kingdom states that an individual will only become a human being once they are fully expelled from the womb until they are declared brain dead. In this case, Polly killing Mohamed was unlawful. Therefore, all the elements of actus reus are fulfilled. Murder is a constructive offence, its mens rea can be satisfied by the intention to cause grievous bodily harm and not just the intention to kill with malice aforethought. An example of this is R v Cunningham [1982] AC 566, where he struck the victim on the head repeatedly after suspecting the defendant’s wife was having an affair. The victim passed away from his injuries seven days later and the defendant was found guilty of murder. Polly had intended to cause grievous bodily harm to Mohammed through her actions which had resulted in his death. Polly fulfils the requirements for both actus reus and mens rea, but there are two potential defences available. A defence for murder is loss of control which was originally defined by Section 3 of the Homicide Act [1957] but has since been amended by Section 53 and 54 of the Coroners Justice Act [2009]. To establish the use of this defence Polly would have to prove that her act or omission was a result of loss of self-control, a qualifying trigger must have caused loss of self-control, and a person with a normal degree of tolerance that is of the same sex and age might have reacted similarly. This can be seen in the case of R v Clinton [2012] EWCA Crim 2, where the defendant's conviction was revoked.  In Polly’s defence she could apply Section 55 (4) of the Coroners and Justice Act [2009] to the case, which states that the loss of control was caused by things said or done which ultimately constituted circumstances of an extremely grave character or caused her to have a justifiable sense of being seriously wronged as seen in the case of Dawes, Hatter, and Bowyer [2013] EWCA Crim 322. In addition to this, Polly can plead not guilty on the grounds of diminished responsibility. Diminished responsibility is a statutory defence under Section 2 of the Homicide Act [1957] which was amended by Section 52 (1) of the Coroners Justice Act [2009]. This section states that a person who kills or partakes in the killing of another is not to be convicted of murder if they were suffering an abnormality of mind at the time the offence took attempted murder lace. This is only applicable to those who suffer from a recognised medical condition that substantially impaired the defendant’s ability to understand the nature of their conduct which evidentially explains their act or omission. In the case of R v Moyle [2008] EWCA Crim 3059, schizophrenia was used to qualify for the defence of diminished responsibility. It is Polly’s responsibility to provide evidence that she was suffering from a schizophrenic episode at the time the murder occurred. If this is successful, Polly will be convicted of manslaughter as opposed to murder which would result in a shorter sentence. The defendant must be successful in proving their eligibility for this defence for it to be applied to their case. If neither offence upholds in court, Polly will be criminally liable for the murder of Mohammed.
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