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1.0 Executive summary
Tort law refers to a civil wrong (a tort) that has caused harm or loss to a person, resulting in liability for the person or organisation who has committed the act. A tort can be assault, battery, trespassing and even employer liability. The aim of Tort law is to provide relief or damages for any proved wrongdoing. There are three main elements to discuss with regards to negligence including; duty of care, breach of duty of care and lastly, damages. All of these elements will be analysed in court to establish any liability or negligent act that has caused injury or damage to a person or property. 



2.0 Terms of reference 
2.1 Liability- the types of liability and how they are established to ensure responsibility is proven
2.2 Negligence- what it is and the main elements that fall under negligence in the law of Tort
2.3 The Neighbour Principle- Lord Atkin’s establishment of the neighbour principle in the landmark case of Donoghue V Stevenson 1932
2.4 Breach of duty of care- Included in this is the reasonable man test and the standard of care towards vulnerable groups.
2.5 Damages- Damage must occur in order to establish negligence however it must not be too remote.
2.6 Adjudication- what it is and how it applies to the construction industry.



	3.0 Main Body

Liability under tort law falls into two categories; personal liability and vicarious liability. Persoanl liability can relate soley to the tortfeasor or there may be joint liability where one or more party is responsible for the same tort. Persoanl liability can also include concurrent liability which is where a number of different torts have occurred and the victim can claim against each party involved. The Civil Liability (Contribution) Act 1978 “allows any person liable in respect of any damage suffered by another person may recover contribution from any other person liable in respect of the same damage”, according to Legislation.gov.uk, 2013. Essentially, this Act is a way of sharing the burden where more than one party is responsible for the damages. Construction projects are great examples of this side of the law due to the use of contractors and sub-contractors. This makes it difficult to establish responsibility and ultimately, liability. In this case, construction contracts allow different parties to share joint and several liability enabling the top party of the contract to choose who it pursues (Steven & Bolton LLP, N.D).
Vicarious liability is where a person is held responsible for the acts or omissions of another person. This includes employers being responsible for their employees during the course of their employment. This ensures that companies and organisations equip their staff with the knowledge, training and equipment to carry out their role and that if they do not, the responsibility falls on the company. The case of Ferguson V John Dawson and Partners 1976 highlights this liability. Mr Ferguson who was contracted by John Dawson & Partners, fell from a flat roof whilst removing scaffolding, suffering from serious injuries. The defendants argued that he was not employed by them and that he was self-employed and therefore responsible for his own safety measures. The judge ruled that the time it took to remove the scaffolding was an appreciable time and therefore the defendants were liable for Mr Ferguson in said time (Admin,2020). If not during the course of employment, then it is known as “on a frolic” as in the case of Hilton V Thomas Burton ltd 1961 where workmen took an unauthorised break using a work van.  They crashed the van and killed someone. It was held that their employer was not vicariously liable as they were “on a frolic” and their actions could not be closely linked to their work (Law 205, N.D).
Negligence under tort law refers to risk of harm to people or property. In order to establish negligence a duty of care needs to be in place and a breach of this duty of care needs to be proven. Along with this, damages must have occurred from the breach. Donoghue V Stevenson 1932 was a landmark case with regards to Tort law. In this case the claimant drank some ginger beer which had a decomposed snail in it. The claimant suffered illness from the dead snail and tried to claim under breach of warranty of a contract, but she did not purchase the drink and thus was not part of any contract. In the House of Lords Lord Atkin outlined the neighbour principle as “persons who are so closely and directly affected by my act that I ought reasonably to have them in contemplation as being so affected when I am directing my mind to the acts or omissions which are called in question” (LawTeacher, 2018). In construction, this can relate to many different circumstances including during manufacturing of building parts, site construction, and ensuring safety of tenants and/or homeowners once the construction of a building has been completed.
In addition to Lord Atkin’s neighbour principle, the case of Caparo Industries PLC V Dickman 1990 helped form the tripartite test to establish duty of care. Under the “Caparo test” the claimant needs to prove that the harm was reasonably foreseeable, there must be a relationship of proximity (in time, space or relationship), and that it is fair, just and reasonable to impose a duty. If there is personal injury or damage to property, then there is no need to apply the third stage of the Caparo test.
Once a duty of care is established, a breach of this duty of care needs to be proven (i.e. Negligence has occurred). A breach of duty is usually found using the reasonable person test. Essentially, the defendant is expected to meet the standard of a reasonable person. For example, what would another person in the same position and same profession do in the situation. The standard of care is not fixed and can be either lowered or raised depending on who the duty is aimed towards. The standard of care is raised when dealing with children or other vulnerable groups of people. In the case of Paris V Stepney Borough Council the claimant who only had sight in one eye, damaged his other eye as he was not provided with safety equipment. The court rules that the defendant should have taken greater precaution as the risk of harm was more substantial and that the reasonable man would take more steps to protect him. Going back to the breach of duty, the court relies on a system known as the balance of probabilities. This refers to the fact that the breach either occurred or did not. If in any doubt the claimant must bear the “burden of proof”, meaning that if they can prove the breach happened then it did but if they can’t prove it, then it did not occur. The less likely an event is to happen, then the more evidence is required to prove that it did, in fact, occur. 
Once a duty of care has been established and the breach of duty of care is proven, the next element to move on to is damages. Damage must have happened and can many forms such as injury or damage to property. Damages usually is monetary compensation to put the claimant in the same position they were in before the tort occurred. The damages given do not put the injured party in a better position than they were in, just to the same position pre-tort. The party (or parties) responsible for the tortious act are the ones to pay the compensation to the claimant. Not all damage is recoverable under tort law, the damage must not be too remote. This means that if it was not too remote from the tortious act and reasonably foreseeable then the defendant is liable for the full extent of the damage, no matter how much of it was foreseeable. This was the case in Wagon Mound no 1 when a vessel leaked oil which was set alight after sparks from a welder caught on to some cotton, the claimant sued the shipping company for damages, but it was held that the fire was not foreseeable and that it was only due to the combination of cotton, welding works and the oil leak that the fire started.
Another aspect to look at regarding damages is something known as “Novus actus interveniens”. This translates to a new intervening act and refers to an act or event that breaks the chain of causation. In the case of Knightley V Johns 1982 the defendant, Johns, was negligently driving when he crashed his car. The two officers that attended the crash forgot to seal off the road, so one of the police officers ordered the other officer to go down the road and stop the traffic. The officer was against the flow of the traffic and collided with another car and was injured. The court ruled that even though the police attending the scene was foreseeable, the negligent order from one police officer to another was not and the defendant was found not to be liable for the officer’s injuries. It was a new event that broke the chain of causation. (LawTeacher, N.D). In construction this can help protect employees and contractors from being disproportionally blamed for negligence or for the actions of a third party. It also protects them from damage that may occur from natural disasters or extreme weather events.
A defendant in court can argue that any damage or injury caused was necessary (defence of necessity), meaning that it was necessary for them to commit the crime. It is only used in extreme cases and mostly fails in court. A case that failed in the defence of necessity was R V Kitson 1955 where the defendant was intoxicated in his brother in laws car, when he awoke the car was speeding down the road and his brother-in-law was not in the car. The defendant grabbed the steering wheel and stopped the car. He was still prosecuted with driving under the influence of alcohol. 
Another defence commonly used is the contributory negligence, where the claimant proves to be at least partially responsible for the damage or injury caused. This falls under The Law Reform (Contributory Negligence) Act 1945. In construction, if a building had an uneven roof that needed to be replaced the roofer may try to blame the contractor responsible for the walls being crooked and thus throwing the roof off rather than taking full responsibility.
Adjudication is a mandatory dispute method used in the construction industry to reach a decision in a cost-effective and timely manner. Disputes relating to construction can be about many issues including quality of work or payment related problems. Adjudication is relatively swift, only taking 28 days to reach a decision, which is legally binding, this means that there will be little impact on a project progression or building works due this short time-frame compared to a court hearing which has the potential to take months. The process involves an adjudicator who is an expert in their field and selected by the parties involved. The adjudicator ascertains the facts and looks at the evidence provided to reach an impartial decision. 
The case of Vinci Construction UK Ltd v Beumer Group UK Ltd (2018) was an ongoing case where Beumer were subcontracted by Vinci to carry out works to Gatwick’s baggage systems, however, there were delays and the parties entered into a dispute for delay damages after extended dates were not met. The parties entered their seventh adjudication in which Mr Eggleston awarded a sum of £9.67 million to Vinci Construction. When payment was not made to Vinci, they took the matter to The Crown Court to enforce the adjudicator’s decision. Beumer argued that there were inconsistencies in previous adjudication decisions and that the adjudicator had not provided reasons for his decision. Ultimately, Vinci Construction won the case and the adjudicators decision was enforced on Beumer Group. (Cope, 2018)
This case is a prime example where adjudication does not solve problems entirely. Seven adjudications took place and even then the case still went to Crown Court to be heard by a judge. So whilst adjudication does have its benefits, it is not always a one size fits all approach. That being said it has and will continue to resolve disputes in the construction industry.

4.0 Conclusion
Negligence in construction can occur at any point in the process of designing and building a property. There are many complex elements involved in determining liability and who owes who a duty of care in Tort law so understanding each element will play an important role for any construction worker, contractor or sub-contractor. 
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